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PREFACE TO THE SIXTH EDITION 



When the subject of Contract was first introduced into 
the School of Jurisprudence at Oxford, in the year 1877. 
teachers of Law had to consider the books which their 
pupils might best be directed to read. Some works on the 
subject of acknowledged value to the practising lawyer 
were hardly suitable for beginners, and the choice seemed 
to lie between the works of Mr. Leake, Sir Frederick Pollock, 
and the late Mr. Smith. Of these, Mr. Smith alone wi*ote 
expressly for students, and I had, as a student, read his 
book with interest and advantage. But I thought that 
it left room for an elementary treatise worked out upon 
different lines. 

Neither Sir Frederick Pollock nor Mr. Leake wrote for 
beginners, and I feared lest the mass of statement and 
illustration which their books contain, ordered and luminous 
though it be, might tend to oppress and dishearten the 
student entering upon a course of reading for the School of 
Law. Being at that time the only public teacher of English 
Law in the University, I had some practical acquaintance 
with the sort of difficulties which beset the learner, and 
I endeavoured to supply the want which I have described. 

Li working out the plan of my book I necessarily studied 
the modes of treatment adopted by these two writers, and 
I became aware that they are based on two totally different 
principles. Mr. Leake treats the contract as a subject of 
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litigation, from the point of view of the pleader's chambers. 
He seems to ask, What are the kinds of conti-act of which 
this may be one? Then — What have I got to prove? 
By what defences may I be met? Sir Frederick Pollock 
regards the subject ab extra ; he inquires what is the nature 
of that legal relation which we term contract, and how it is 
brought about. He watches the parties coming to terms, 
tells us how the contract may be made, and by what flaws 
in its structure it may be invalidated. Mr. Leake treats the 
subject from every point of view in which it can interest 
a litigant. Sir Frederick Pollock wrote a treatise on the 
Formation of Conti*act: only in later editions has he 
introduced a chapter on Performance. 

To both these writei-s I must own myself to be under 
great obligations. If I try to apportion my gratitude, 
I should say that perhaps I obtained the most complete 
information on the subject from Mr. Leake, but that 
Sir Frederick Pollock started me on my way. 

The object which I set before me was to tiacc the 
principles which govern the contractual obligation from its 
beginning to its end ; to show how a conti'act is made, what 
is needed to make it binding, whom it may affect, how it 
is interpreted, and how it may be discharged. I wished to 
do this in outline, and in such a way as might best induce 
the student to refer to cases, and to acquire the habit of 
going to original authorities instead of taking rules upon 
trust. So I have cited few cases : not desiring to present 
to the reader all the modes in which principles have been 
applied to facts, and perhaps imperceptibly qualified in 
their application, but i-ather to illustrate general rules by 
the most recent or most striking decisions. 

In successive editions I have made some changes of 
arrangement, and have tried to keep the book up to date. 
Since it first appeared, in 1879, the Legislature has been 
busy with the law of Contract. The law relating to 
Married Women's Property, to Banki-uptcy. to Bills of 
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Exchange, to Partnership, to Mercantile Agency, has either 
been recast or thrown for the first time into statutory form : 
the effects of the Judicature Act in the general application 
of equitable rules and remedies have become gradually 
apparent in judicial decisions. Thus it has been necessary 
to alter parts of my book from time to time, but in this, 
the sixth, edition I have made many changes for the sake 
of greater clearness and better arrangement. The whole 
of the chapters on Offer and Acceptance, on the Effects of 
Illegality, on the Discharge of Contract by Breach, and 
a great part of the chapters on Mistake and Fraud, Infants 
and Married Women, have been re- written, and the rest of 
the book has undergone many minor alterations as the 
result of a general revision. 

I should add one word as to the place assigned to Agency. 
It is a difficult subject to put precisely where the reader 
would expect to find it. It is a mode of forming the con- 
tractual relation: it is also a form of the Contract of 
Employment. From the first of these points of view it 
might form part of a chapter on Offer and Acceptance, 
regarding the agent as a mode of communication; or it 
might form part of a chapter on the Capacity of Parties, 
regarding Representation as an extension of contractual 
capacity ; or, again, it might form part of a chapter on 
the Operation of Contract, regarding Agency as a means 
whereby two persons may make a contract binding on 
a third. 

But upon the whole I think it is best to try and make 
the student understand that the agent represents his prin- 
cipal in virtue of a special contract existing between them, 
the Contract of Employment. There is a disadvantage, no 
doubt, in introducing into a treatise on the general prin- 
ciples of contract a chapter dealing with one of the special 
sorts of contract, but I believe that the student will find 
less difficulty in this part of the law if he is requh-ed to 
understand that the agent acquires rights and incurs 
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liabilities for his principal, not in virtue of any occult 
theory of representation, but because he is employed for 
the purpose, by a contract which the law recognizes. 

I should not close this Preface without an expression of 
thanks to the friends who from time to time in the last ten 
years have helped me with suggestions or corrections of 
this book. To his Honour Judge Chalmers, to Sir Frederick 
Pollock, and in especial to the Vinerian Professor, Mr. 
Dicey, I owe much in the way of friendly communication 
on points of novelty or difficulty. Nor should a teacher of 
law be unmindful of his debt to the student. The process 
of explaining a proposition of law to a mind unfamiliar 
with legal ideas, necessitates a self-scrutiny which is apt to 
lead to a sad self-conviction of ignorance or confusion of 
thought; and the difficulties of the learner will often 
present in a new light what had become a commonplace to 
the teacher. Therefore I would not seem ungrateful to the 
law students of Trinity College, past and present, whom 
I have tried, and sometimes not in vain, to interest in the 
law of Contract. 

I hope that the present edition of this book may be 
a little shorter than the previous one. I sti'ongly desire to 
keep it within such limits as is proper to a statement of 
elementary principles, with illustrations enough to explain 
the rules laid down, and, as I hope, to induce the student to 
consult authorities for himself. 

W. R. A. 

All Souls College, 
January, 1891. 



PREFACE TO THE SEVENTH EDITION 

In this, the seveDth edition, I have tried to improve my 
book in various ways, and have made such changes as are 
rendered necessary by legislation and judicial decisions. 
These last have been numerous and important during the 
last year. 

I must record the thanks which I owe to my friend 
Mr. F. F. Liddell, of All Souls College and of the Inner 
Temple, for his assistance in revising the proof sheets, and 
for many suggestions and corrections which may, I hope, 
make this edition more clear and useful than its prede- 
cessors. 

W. R. A. 

All Souls College, 
May, 1893. 



PREFACE TO THE EIGHTH EDITION 

There have not been many decisions of importance or 
interest since the last edition of this book was published, 
but the Married Women's Property Act of 1893, and the 
Sale of Goods Act have necessitated some changes in the 
text. 

The latter Act is of especial interest, for it gives statutory 
force, in respect of the Contract of Sale, to principles and 
a terminology which are of general application. 

W. R. A. 

All Souls College, 
September, 1895. 
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ADDENDA. 

F. 16. The Satanitaj [1895] P. 255^ illustrates the making of a contract by 
conduct. A Yacht Racing Association offered prizes, made rules goyerning 
the competition for these prizes, and, among other rules, required the 
owner of a yacht which neglected certain conditions to pay damages for 
ii^ury resulting from such neglect. Every yacht owner who sailed his 
yacht in competition for such prizes thereby contracted with every other 
owner who sailed his yacht to abide by the rules or to pay damages if injury 
resulted from their breach. 

P. 71. Abbott d Co. V. Wolsey, [1895] a Q. B. 97. Acceptance under 56 & 
57 Vict. c. 71. S 4. sub-s. 3 takes place 'where the buyer does any act in 
relation to the goods which recognizes a pi-e-existing contract of sale.' 
Such acceptance makes the contract actionable, and differs from acceptance 
in performance of the contract under § 35. for this last may take place ^not 
only by acts but by an intimation to the seller that the goods are accepted.' 

P. lee. Turner v. Green, [1895] a Ch. 205. In an agreement for the 
compromise of a suit neither party is bound to tell all he knows, nor is 
non-disclosure by one party of a fact which would have influenced the 
judgment of the other a ground for refusing specific performance. 

P. 227. Flood V. Jackson, [1895] a Q. B. at pp. 26, a^. Kennedy, J., points 
out that a malicious inducement to discharge a person from his employer's 
service, or a malicious inducement to refuse to employ him, are wrongs 
independent of an existing contract to employ. The right of action may 
arise from an inducement to break a contract, as in Lundey v. Oye, and 
other cases, but it need not do so. It is the malicious interference with 
another man in his trade or livelihood which, apart from contract, furnishes 
the cause of action. 

P. 294. 0*NeH V, Armstroftg is affirmed on Appeal, [1895] a Q. B. 70. 
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PART I. 

INTRODUCTION. 

THE PLACE OF CONTRACT IN JURISPRUDENCE. 

. At the outset of an inquiry into the principles of the law of Outline 
Contract it is well to state the main objects of the inquiry gubject. 
and the order in which they arise for discussion. 

We must first ascertain what we mean by Contract, and Nature of 
what is the relation of Contract to other legal conceptions. 

Next we must ask how a Contract is made ; what things its forma- 
are needful to the Formation of a valid contract. *^^^* 

When a contract is made we ask whom it affects, or can be Its opera- 
made to affect. This is the Operation of contract. 

Then we inquire how the Courts regard a Contract in its inter- 
respect of the evidence which proves its existence, or the^*^® ^^^^' 
construction placed on its terms. This we may call the 
Interpretation of contract. 

Last we come to the Discharge of contract, or the various Its dis- 
modes by which the contractual tie is unfastened and the ^ ^^' 
parties relieved from contractual liability. 

And first as to the nature of Contract. 

Contract results from a combination of the two ideas of Contract 

is A.sr6e» 

Agreement and Obligation. This statement must be limited ^ent 
in its application to a scientific system of Jurisprudence in J^^^l^^a- 
which rights have been analyzed and classified. The con- tion. 
ception of Obligation, as we understand it, was probably not 

B 



2 INTRODUCTION. Part I. 

clearly present to the minds of the judges who first enforced 
promises to do or to forbear ; and we may be quite sure that 
they did not rest their decisions, as to the validity of such 
promises, upon Agreement or the union of wills. But the 
analysis is none the less accurate because it has not always 
been made or understood. 

Contract is that form of Agreement which directly con- 
templates and creates an Obligation : the contractual Obli- 
gation is that form of Obligation which springs from 
Agreement. We should therefore try to get a clear idea of 
these two conceptions^ and to this end Savigny's analysis 
of them may well be considered with reference to the rules 
of English Law. 

Requisites § !• Agreement, 

of Agree- 

ment. i. Agreement requires for its existence at least two parties. 

iystfm^' There may be more than two, but inasmuch as Agreement 

^J^ ^ is the outcome of consenting minds the idea of plurality 

more per- is essential to it. 

^^. ^ 2. The parties must have a distinct intention and this 

distinct * 

intention must be common to both. Doubt or Difference are incom- 
to both, patible with Agreement. The proposition may be illustrated 
thus : — 

DoidtL 'Will you buy my horse if I am inclined to 

sell it ? ^ ' Very possibly.' 

Difference. 'Will you buy my horse for £50?' ' I will 

give £ao for it.' 

known to 3. The parties must communicate to one another their 

' common intention. Thus a mental assent to an offer cannot 

constitute an agreement ^. A writes to X and offers to buy 

1 See the dida of Lord Blackburn in the caae otBrtigdm v. MeiropcHian RaU- 
way Company (a App. Ga. 691). It appears from the Records of the Prooeedings 
in the House of Lords (Appeal Gases, 1877, vol. vii. pp. 98, 106) that Lord 
Goleridge, G. J., and Brett, J., had in giving judgment in the Gommon Pleas 
used language suggesting that a mere mental consent uncommunicated to 
the other party might create a binding agreement. Lords Selborne and 
Blackburn express their dissent from such a proposition, the latter very 
ftiUy and decidedly. 
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X^s horse for £50. X makes up his mind to accept, but 
never tells ^ of his intention to do so. He cannot complain 
if A buys a horse elsewhere. 

4. The intention of the parties mnst refer to legal re- referring 
lations : it most contemplate the assumption of legal rights roiat^ns, 
and duties as oppos^ to engagements of a social character. 

It is not easy to prescribe a test which shall distinguish 
these two sorts of engagements, for an agreement may be 
reducible to a pecuniary value and yet remain outside the 
sphere of legal relations. The matter is one which the 
Courts must decide, looking at the conduct of the parties and 
the cireumstances of the case. 

5. The consequences of Agreement must affect the parties and affect- 
themselves. Otherwise^ the verdict of a jury or the decision paftie^. 
of a court sitting in banco would satisfy the foregoing re- 
quisites of Agreement. 

Agreement then is the expression by two or more persons 
of a common intention to affect their legal relations. 

But Agreement as thus defined seems to be a wider term Agree- 
thsLn, Contract. It includes legal transactions of two kinds ^^der 
besides those which we ordinarily term Contracts. These are : — contract" 

(i) Agreements the effect of which is concluded so soon it may 
as the parties thereto have expressed their common consent obli^^ 
in such manner as the law requires. Such are Conveyances ^^<>^* 
and Gifts, wherein the agreement of the parties effects atseeHiiiv.' 

' _ ^ . ,. . , , ,,. . Wibon,L.R. 

once a transfer of nghts tn rem, and leaves no obligation » cb. ess. 
subsisting between them. 

(2) Agreements which create obligations incidental to Or may 
transactions of a different and wider sort. These also effect c^te it 
their main object immediately upon the expression of in- wnaoteiy. 
tention; but they differ from simple conveyance and gift 
in creating further outstanding obligations between the 
parties^ and sometimes in providing for the coming into 
existence of other obligations, and those not between the 
original parties to the agreement. 

B 2 
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Marriage^ for instance^ effects a change of status directly 
the consent of the parties is expressed before a competent 
authority; at the same time it creates obligations between 
the parties which are incidental to the transaction and to 
the immediate objects of their expression of consent 

So too a settlement of property in trust, for persons bom 
and unborn, effects much more than the mere conveyance 
of a legal estate to the trustee ; it imposes on him incidental 
obligations some of which may not come into existence for 
a long time ; it creates possibilities of obligation between him 
and persons who are not yet in existence. These obligations 
are the result of Agreement. Yet they are not Contract. 

We need not pause to consider Agreements which, though 
intended to affect legal relations, fail to do so because they 
fail to satisfy some requirement of the municipal law of the 
country in which they are made. It remains to ascertain the 
characteristic of Contract as distinguished from the forms 
of Agreement which we have described. 

A promise An essential feature of Contract is a promise by one party 

to con- to another, or by two parties to one another, to do or forbear 
from doing certain specified acts. By a promise we mean an 
accepted promise as opposed to an offer of a promise, or, as 
Austin called it, a pollicitation. 

Nature of An offer must be distinguished from a statement of in- 
tention. An offer imports a willingness to be bound to the 
party to whom it is made ; thus, if A says to X ' I mean to 
sell one of my sheep if I can get £5 for it,' there is a mere 
statement which does not admit of being turned into an 
agreement : but if A says to X * I will sell you whichever 
of my sheep you like to take for £5,' we have an offer. 

Ofapro* A promise, again, must be distinguished from an offer. 
Ajtt offer becomes a promise by acceptance : until acceptance 
it may be withdrawn, after acceptance its character is 
changed. If A says to X ' I will sell you my horse for £50,' 
and Xsays * Agreed,' there is a promise by ^ to sell, a promise 
by X to buy, and a contract between the two. 



must* 
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To make that sort of agpreement which results in contract, 
there must be (i) an offer, (2) an acceptance of the offer, 
resulting in a promise^, and (3) the law must attach a 
binding force to the promise, so as to invest it with the 
character of an obligation. Or we may say that such an 
agreement consists in an expression of intention by one of 
two parties, of expectation by the other, wherein the law 
requires that the intention should be carried out and the 
expectation fulfilled according to the terms of its expression. 

Contract then differs from other forms of Agreement in 
haying for its object the creation of an Obligation between 
the parties to the Agreement. 

§ 2. Obligation. 

Obligation is a legal bond whereby constraint is laid upon Nature of 
a person or group of persons to act or forbear on behalf of tionf *" 
another person or group. g^^^' 

Its characteristics seem to be these. **• ""* 

1. It consists in a control exerciseable by one or both of A control 
two persons or groups over the conduct of the other. They 

are thus bound to one another, by a tie which the Roman 
lawyers called vinculum jnrisy imtil the objects of the control 
are satisfied, when their fulfilment effects a solutio obligationis, 
an unfastening of the legal bond. 

2. Such a relation as has been described necessitates two needing 
parties, and these must be definite. parties. 

There must be two, for a man cannot be under an obligation 
to himself, or even to himself in conjunction with others. 
Where a man borrowed money from a fund in which he and 
others were jointly interested, and covenanted to repay the Faulkner v. 
money to the loint account, it was held that he could not be " ^*- 595- 

, . , and see 

sued upon his covenant. ' The covenant to my mind is JJ^yj* ^• 
senseless,' said Pollock, C.B. ' I do not know what is meant [q^^ 
in point of law by a man paying himself.' 

* It will be shown on page 12 that an oifer may be of an act, and that 
the promise resulting from acceptance may be made by the acceptor. 
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The And the persons must be definite. A man cannot be 

mu8t^ obliged or bound to the entire community : his liabilities to 
definite, ^j^^ political society of which he is a member are matter of 
public, or criminal law. Nor can the whole community be 
under an obligation to him : the correlative right on his part 
would be a right in rem, would constitute Property as opposed 
to Obligation. The word Obligation has been unfortunately 
used in this sense by Austin and Bentham as including the 
general duty^ which the law imposes on all, to respect such 
rights as the law sanctions. Whether the right is to personal 
freedom or security, to character, or to those more material 
objects which we commonly call Property, it imposes a corre- 
sponding duty on all to forbear from molesting the right. 
Holland, Such a right is a right in rem. But it is of the essence of 

dence, ed. 7. Oblifi^ation that the liabilities which it imposes are imposed 
p. 212. 

on definite persons, and are themselves definite: the rights 

which it creates are rights in personam. 
Tlielia- 3. The liabilities of Obligation relate to definite acts or 
also forbearances. The freedom of the person bound is limited 

definite, ^^^jy jj^ reference to some particular act or series or class of 
acts. A general control over the conduct of another would 
affect his status as a free man, but Obligation^ as was said 
by Savigny, is to individual freedom what servilus is to 
dominium. One may work out the illustration thus : I am 
owner of a field; my proprietary rights are general and 
indefinite : my neighbour has a right of way over my field ; 
my rights are to that extent curtailed by his, but his rights 
are very definite and special. So with Obligation. My indi- 
vidual freedom is generally unlimited and indefinite. As with 
my field so with myself, I may do what I like with it so long 
as I do not infringe the rights of others. But if I contract 
to do work for ^ by a certain time and for a fixed reward, 
my general freedom is abridged by the special right of A 
to the performance by me of the stipulated work, and he 
too is in like manner obliged to receive the work and pay the 
reward. 
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4. The matter of the obligation^ the thing to be done or The 
forborne^ mnst possess or must be reducible to a pecuniary reducible 
value, otherwise it would be hard to distinguish legal from *o*™oney 
moral and social relations. Gratitude for a past kindness 
cannot be measured by any standard of value^ nor can the 
amaoyance or disappointment caused by the breach of a social 
engagement ; and Courts of law can only deal with matters 
to which the parties have attached an importance estimable 
by the standard of value current in the country in which 
they are. 

Obligation th^i is a control exerciseable by definite persons 
over definite persons for the purpose of definite acts or for- 
bearances reducible to a money value. 

We may note here the various sources of Obligraktion. Sources of 

. Obliga- 

1. Obligation may arise from Agreement. Here we find tion. 

that form of Agreement which constitutes Contract. An ofEer Agree- 
ment. 
is made by one^ accepted by another, so that the same thing 

is, by mutual consent^ intended by the one and expected by 

the other; and the result of this agreement is a legal tie 

binding the parties to one another in respect of some future 

acts or forbearances. 

2. Obligation may arise from Delict. This occurs where Delict. 
a primary right to forbearance has been violated ; where, for 
instance^ a right to property^ to security^ or to character has 
been violated by trespass^ assault^ or defamation. The wrong- 
doer is bound to the injured party to make g^od his breach of 
Duty in such manner as is required by law. Such an obliga- 
tion is not created by the free-will of the parties, but springs 

up immediately on the occurrence of the wrongful act. 

3. Obligation may arise from Breach of Contract. While Breach of 
A is under promise to X^ Z has a right against A to the 
performance of his promise when performance becomes due^ 

and to the maintenance up to that time of the contractual 
relation. But if A breaks his promise^ the right of Z to per- 
formance has been violated^ and^ even if the contract is not 
discharged, a new obligation springs up, a right of Action, 
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precisely similar in kind to that which arises upon a delict 
or breach of a Duty. 
Judg- 4. Obligation may arise from the judgment of a Court of 

competent jurisdiction ordering something to be done or for- 
borne by one of two parties in respect of the other. It is an 
obligation of this character which is unfortunately styled 
a Contract of Record in English Law. The phrase is un- 
fortunate because it suggests that the obligation springs from 
Agreement, whereas it is really imposed upon the parties 
ah extra. 
Quasi- 5. Obligation may arise from Quasi-Contract. This is 

a convenient term for a multifarious class of legal relations 
which possess this common feature, that without agreement, 
and without delict or breach of duty on either side, A has 
been compelled to pay something which X ought to have paid 
or X has received something which A ought to receive. The 
law in such cases imposes a duty upon X to make good to A 
the advantage to which A is entitled ; and in some cases of 
this sort, which will be dealt with later, the practice of 
pleading has assumed a promise by X to ^ and so invested the 
relation with the semblance of contract. 
Acts 6. Lastly, Obligation may spring from Agreement and yet 

from ^ distinguishable from Contract. Of this sort are the 

menTbut Obligations incidental to such legal transactions as marriage 
widerthan or the creation of a trust. 

Contract. 

It is no doubt possible that contractual obligations may 

arise incidentally to an agreement which has for its direct 

object the transfer of property. In the case of a conveyance 

of land with covenants annexed, or the sale of a chattel with 

a warranty, the obligation hangs loosely to the conveyance or 

sale and is so easily distinguishable that one may deal with it 

as a Contract. In cases of Trust or Marriage the agreement 

is far-reaching in its objects, and the obligations incidental 

to it are either contingent or at any rate remote from its 

main purpose or immediate operation. 

In order, then, to keep clear of other forms of Agreement 
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which may result in Obligation we should bear in mind that 
to create an obligation is the one object which the parties 
have in view when they enter into that form of Agreement 
which is called Contract ^. 

And so we are now in a position to attempt a definition of Definition 
Contract^ or the result of the concurrence of Agreement and tract. 
Obligation : and we may say that it is an Agreement enforce- ' 
able at law, made between two or more persons^ by which rights ' 
are acquired by one or more to acts or forbearances on the part 
of the other or others. 

' In an earlier edition (ed. 2. pp. 9-13) I discusBed the Tiews of Mr. Justice 
Holmes as to the naivre of the contractual obligation, and of Dr. Holland 
as to its aource : but these topics are better suited to a treatise on Juris- 
prudence than to an elementary book on the law of contract, and I now 
omit them from the text. 

Mr. Justice Holmes regards a contract as ' the taking of a risk.' He Holmes on 
rigorously insists that a man must be held to contemplate the ultimate j^^^^ ^^? 
legal consequences of his conduct, and, in making a promise, to have in 
view, not its performance but the payment of damages for its breach. 
I cannot think it desirable to push legal analysis so far as to disregard 
altogether the aspect in which men view their business transactions. At 
the same time I feel it difficult to do justice to the argument of Mr. Justice 
Holmes within the limits which I could assign to myself here. 

I may say the same of Dr. Holland's view that the law does not require Jurispru- 
contracting parties to have a common intention but only to seem to have pf 228*. ^ ^' 
one, that the law ' must needs regard not the will itself, but the will as 
expressed.' Our difference may be shortly stated. He holds that the 
law does not ask for * a union of wills ' but only for the phenomena of such 
a union. I hold that the law does require the wills of the parties to be at 
one, but that when men present all the phenomena of agreement they are 
not allowed to say that they were not agreed. 

For all practical purposes our conflict of view is immaterial. A contract, 
aa a legal transaction, can exist only in such a form as may be perceptible 
to a Court of Law. It is only from the words and conduct of the parties 
that a Court can form any conclusion as to their intention. If their words 
or their acts are inconsistent with any supposition but that they meant to 
agree, or if one has so spoken or acted as to lead the other necessarily to that 
conclusion, the Court will not permit the obvious construction of words or 
conduct to be denied. But, after all, it is the intention of the parties 
which the Courts endeavour to ascertain ; and it is their intention to 
agree which is regarded as a necessary inference from words or conduct of 
a certain sort 



PART IT. 

THE FOBMATION OP CONTRACT. 

We have now to ascertain how contracts are made. A part 
of the definition of contract is that it is an ag^reement 
enforceable at law : it follows therefore that we must try to 
analyze the elements of a contract such as the law of England 
will hold to be binding between the parties to it. 
Elements These elements appear to consist : — 

necessary — i» • ••11 • 

to a valid,' !• In a distmct communication by the parties to one 
contracts I another of their intention; in other words, in Offer and 
I Acceptance. 

2. In the presence of certain evidence, required by law, of 
the intention of the parties to affect their legal relations. 
This evidence is Form, or Consideration. 

3. In the Capacity of the parties to make a valid contract, 

4. In the Genuineness of the consent expressed in Offer 
and Acceptance. 

5. In the Legality of the objects which the contract pro- 
poses to effect. 

ReMuitfi of Where all these elements co-exist, the Contract is valid : 

tlit»ir i» 1 • 1 

absence, where any one of them is absent, the Contract may be 
unewfbrceabley that is valid but incapable of proof : or voidable, 
that is capable of being afiirmed or rejected at the option of 
one of the parties : or voidy that is destitute of legal effect. 

Seech. V. These three terms may be more fully discussed later. 



CHAPTER I. 



Offbr and Acceptance. 

A Contract consists in an actionable promise or promises. 
Every such promise involves two parties^ a promisor and 
a promisee, and an expression of common intention or ex- 
pectation as to the act or forbearance promised. So on the 
threshold of our subject we must bring the parties together^ 
and must ask, How is this expectation created which the law 
will not allow to be disappointed ? This part of our subject 
may be set forth briefly in the rules which govern Offer and 
Acceptance. 

§ 1. Every contract spring9 from the Acceptance of an Offer, 

Every expression of a common intention arrived at by two Agree- 
or more parties is ultimately reducible to question and answer, must 
In speculative matters this would take the form, * Do you ?"^e*'ij j 
think so and so?' 'I do.' For the purpose of creating accept- 
obligations it may be represented as, *Will you do so and 
so ? ^ 'I will.' If A and X agree that A shall purchase from 
X a property worth £50,000, we can trace the process to 
a moment at which X says to A^ * Will you give me £50,000 
for my property?' and A replies, ^I will.' If A takes 
a sixpenny book from A"s book-stall the transaction is re- 
ducible to the same elements. X in displaying his wares 
says in act though not in word, * Will you buy my goods at 
my price ? ' and A^ taking the book with JTs cognizance, says 
in act, ' I will.' So the law is laid down by Blackstone : Comm. bk. 2. 

' •' c. 30. 

' If I take up wares from a tradesman without any agreement 



12 



FORMATION OF CONTRACT. 
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Illustra- 
tions. 



of price, the law concludes that I contracted to pay their real 
value ^/ 

As a promise involves something to be done or forborne it 
follows that to make a contract, or voluntary obligation, this 
expression of a common intention must arise from an offer 
made by one party to another who accepts the offer made, 
with the result that one or both are bound by a promise 
or obligatory expression of intention. 

This process of offer and acceptance may take place in any 
one of four ways. 

1. In the offer to make a promise or to accept a promise 
made, followed in either case by simple assent : this, in 
English law, applies only to contracts under seal. 

2. In the offer of an act for a promise; as if a man offers 
goods or services which when accepted bind the acceptor to 
reward him for them. 

3. In the offer of a promise for an act ; as when a man 
offers a reward for the doing of a certain thing, which being 
done he is bound to make good his promise to the doer. 

4. In the offer of a promise for a promise, in which 
case when the offer is accepted by the giving of the pro- 
mise, the contract consists in outstanding obligations on 
both sides. 

It appears then that offer may assume three forms, the 
offer to make a promise, the offer to assent to a promise, and 
the offer of an act. Acceptance may likewise assume three 
forms, simple assent, the giving of a promise, or the doing of 
an act. 

But the foregoing modes of offer and acceptance need 
explanation. 

I. The first is in English law applicable only to such 
contracts as are made under seal, for no promise, not under 



Principles * Sip F. Pollock saggests that there are modes of forming agreement 

efh^S'l^^fi! o^^rmse than by question and answer. But I stQl think tliat question 
and answer, in however elliptical a form, are the inevitable mode of coming 
to agreement, and that to such a fortn his exceptions are reducible. 
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seal, is binding unless the promisor obtains something from 
the promisee in return for his promise. This somethings 
which may be an act, a forbearance, or a promise, is called 
Consideration. 

The offer may take the form, ' I will promise you £50 if 
you will accept it/ or, * I will accept £50 if you will promise 
it to me.' In either case the promise must be made under 
seal if it is to bind the promisor. 

In the first case assent is needed to turn the offer of a Townson v. 

Tickell, 

promise into a contract : for a man cannot be forced to accept 3 b. & aw. 
a benefit. 

In the second case acceptance takes the form of a promise 
to which assent has been secured by the terms of the offer. 

2. A man gets into a public omnibus at one end of Oxford 
Street and is carried to the other. The presence of the 
omnibus is a constant offer by its proprietors of such services 
upon certain terms ; they offer an act for a promise ; and the 
man who accepts these services promises by his acceptance to 
pay the fare at the end of the journey. 

3. A man who loses his dog offers by advertisement a 
reward of £5 to any one who will bring the dog safe home ; 
he offers a promise for an act ; and when X, knowing of the 
offer, brings the dog safe home the act is done and the promise 
becomes binding. 

4. A offers X to pay him a certain sum on a future day if 
X will promise to perform certain services for him before that 
day. "When X makes the promise asked for he accepts the 
promise offered, and both parties are bound, the one to do the 
work, the other to allow him to do it and to pay for it. 

It will be observed that cases z and 3 differ from 4 in an Difference 
important respect. In 2 and 3 the contract does not come contracts 
into existence until one party to it has done all that he can ^^^^and 
be required to do. It is performance on one side which executory 
makes obligatory the promise of the other ; the outstanding tions. 
obligation is all on one side. In 4 each party is bound to 
some act or forbearance which, at the time of entering into 
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the contract, is future : there is an outstanding obligation on 
each side. 

In case i the promisee alone is benefited : in cases % and 3 
the promisor and promisee alike take benefit, but the promise 
does not come into existence until the promisor has obtained 
all that he is to get under the contract : in case 4 the benefits 
contemplated by the parties are expressed in their mutual 
promises. We may, if we please, call i, a, 3, unilateral, and 
4 bilateral contracts. 

Where^ as in cases % and 3, it is the doing of the act which 
concludes the contract^ then the act so done is called an "j 
executed'^ or present consideration for the promise. Where I 
a promise is given for a promise^ each forming the considera- ( 
tion for the other, such a consideration is said to be executory ' 
or future. 

§ 2. An Offer or its Acceptance or both may be made either by 
words or by conduct. 

Contract From what has been said as to the possible forms of offer 

mav ariao 

from COD- and acceptance it will appear that conduct may take the place 

^^^^' of written or spoken words in the making of contracts. 

If A ask X to work for him for hire, X may accept simply 

by doing the work, unless A has in his offer prescribed any 

form of acceptance. 

Or^ again, if A allows X to work for him under such cir- 

' The worda executed and axectitory are naed in three different aensea in 

relation to Contraet, aeoording to the sabstantiye with which the adjective 

ia joined. 
Leake, ed. 3. Executed cmisideraticn aa oppoaed to executory meana prueni aa oppoaed 
Parke! B to/i4ft<re, an ad aa opposed to a promiae. 

in Foster v. Executed oantra/fi meana a contract performed wholly on one aide, while 
6Exch.85x. ^^ executory contract ia one which ia either wholly unperformed or in 

which there remains something to be done on both aides. 
Chalmers, Executed wniraci qf sale means a bargain and sale which has paaaed the 

GoocU Act property in the thing sold, while executory contracta of sale are contracts 
1893, p. 6. as oppoaed to conTeyancee, and create rights in personam to a fulfilment 

of their terma instead of rights in rem to an enjoyment of the property 

passed. 
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cumstances that no reasonable man would suppose that X 
meant to do the work for nothing, A will be liable to pay for 
it. The doing of the work is the offer, the permission to do Payrter v. 

, . . . , . « . , Williams, 

it, or the acquiescence m its bemg done, is the acceptance. j ^'.^^i. 

On the same principle, if A sends goods to Xs house and X «*• 3- p- 40' 
accepts or uses the goods, X will be liable on an implied 
contract to pay what the goods are worth. The offer is made Hartv.Miiu, 
by sending the goods, the acceptance by their use or con- ^7- 
sumption, which is in fact a promise to pay their price. 

A ordered of Z a publication to be delivered in twenty-four 
monthly numbers. He received eight numbers and then 
refused to receiye more. No action could be brought upon 
the original contra.ct for want of writing in compliance with 
the Statute of Frauds, but it was held that there was an offer 
and acceptance of each of the eight numbers received, creating Mavor v. 
a promise to pay for them. 3 Bing. 389. 

Offers to grant property by deed or dispose of it by will in Hammersiey 
favour of a man or woman in consideration of his or herCL&F..62. 

Syngev. 

marriage are accepted and become binding upon the marriage f^Q^^'^^* 
of the person to whom the offer was made, whether it be 
made by a third party or is a part of the terms on which two 
persons agree to marry ^. 

Sometimes the inference from conduct is not so direct as in Inferences 
the cases just referred to ; but the conduct of the parties is f^^ * 
inexplicable on any other g^und than that there was a con- <»"^<l"«*- 
tract between them, and a jury may then infer that such 
a contract was made. 

In Creart v. Hunter^ Ts father being indebted to A^ J19Q. b.d. 
gave ix> A B, promissory note for the amount due, with 
interest payable half-yearly at 5 per cent., and A thereupon 
forbore to sue the father for his debt. The father died and 

' The facte stated in S\fnge v, Synge point to the inference that the pro- 
mise to devise property was a term in the contract to marry : but the 
langnage of the Court makes no reservation for cases in which there are 
promiaes to marry, and a subsequent promise on one side to settle 
property. For this latter there would seem to be no consideration, for the 
parties are already bound to marry (posC, p. 85 et sq.)* 
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oidershaw v. A sucd X Oil the iiote. Was there evidence to connect the 

King, 

2 H. & N. making of the note with the forbearance to sue ? If so, such 

forbearance would be consideration for the note. *It was 

argued/ said Lord Esher, M.R., ^ that the request to forbear 

I must be express. But it seems to me that whether the request 

I is express or is to be inferred from circumstances is a mere 

I question of evidence. If a request is to be implied from 

I circumstances it is the same as if there was an express request.' 

The Court of Appeal held that the evidence was sufficient for 

the jury to infer that the understanding between the plaintiff 

and defendant was that, if the plaintiff would give time to the 

father, the defendant would make himself responsible. 



§ 3. An offer is made when^ and not until, it is communicated 
to the offeree. 

Offer This rule is not the truism that it appears. 

communi. (^) ^ offers a promise for an act. A does the act in ignor- 

^*®^- ance of the offer. Can he claim performance of the promise ? 

4B.&A.62X. The only English authority on this point is Williams v, 

Carwardine, where reward was offered for such information as 

might lead to the discovery of a murder, and the plaintiff 

gave information < believing she had not long to live, and to 

Fortuitous ease her conscience.' Afterwards she recovered, and sued for 

inefiL;- ^ ^^^ reward. It was held that she was entitled to it. Her 

tual. claim was not contested on the ground that she was ignorant of 

the offer, but because the reward offered was not the motive 

of her act. The report is silent as to her knowledge of the 

offer, and the judgments delivered only show that the motive 

of compliance with the terms of the offer was immaterial. 

38N.Y. 348. An American case — FitcA v. Snedaker — is directly in point. 

It is there laid down that a reward cannot be claimed by one 

who did not know that it had been offered. The decision 

seems undoubtedly correct in principle. One who does an 

act for which a reward has been offered, in ignorance of the 

offer, cannot say either that there was a consensus of wills 
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between him and the offeror, or that his conduct was affected 
by the promise offered. On no view of contract could he set 
up a right of action. 

(b) A does work for X without the request or knowledge of 
X Can he sue for the value of his work ? 

A man cannot be forced to accept and pay for that which 

he has had no opportunity of rejecting. Under such circum* 

stances acquiescence cannot be presumed from silence. Where Silence 

the offer is not communicated to the party to whom it is give con- 
sent, 

' I do not insert in the text the recent case of GiXihcM v. Proctor^ beoause, TiSoa] 64 
with deference, I belieye the case to be wrongly decided. *^ 

Gibbons, a constable, informed another constable that a criminal for 
whom search was being made was to be found at a certain place. The in- 
formation was giyen between 2 a.m and 3 a.m. on the 99th of May, and 
the plaintiff desired his colleague to forward it to the proper quarter. 

Between 10 a.m. and 11 a.m. on the same day. Proctor gave orders for 
printing a reward for the transmission to the superintendent of police of 
such information as would lead to the disooyery of the crimlnaL The 
handbills when printed were ordered to be sent to the superintendent of 
police to whom Gibbons had desired his information to 6e sent. These 
handbills were despatched in the eyening, unopened, by the superinten- 
dent to the yarious police stations; and on the same eyening the in- 
formation was forwarded by post to the superintendent. 

By the time he receiyed it, on the morning of the 30th, the handbilis 
had been opened and displayed, and as the information led to the 
discoyeiy and conyioiion of the criminal. Gibbons was held entitled to 
the reward. 

If this decision is correct it strikes at some fiindamental principles of 
the law of contract, for one must note that : — 

I. The information was supplied not merely in ignorance of the offer 
of reward, but before the offer was made. It was suggested by the Court 
that each successiye constable through whom the information passed was 
the agent of Gibbons, and that thus the offer was not accepted till after 
it was made. But the agents, if they were such, had no authority to 
accept an offer, and did no more than transmit information; and the 
last agent, if such he was, sent the information by post some 10 houis 
before the handbills were published. 

9. The constable did no more than, in tibe ordinary course of his duty, 
he was bound to do ; and so furnished no consideration for the promise 
of reward. In England v. Davidson it was clearly assumed that a constable ix A. & E. 
must do more than this to obtain a reward. ^ * 

3. Eyen if he had gone beyond the ordinary course of his duty, 
the act was done before the offer was made, and so the consideration 
was past. 
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intended to be made^ there is no opportunity of rejection; 
hence there is no presumption of acquiescence. 

Taylor was engaged to command Laird's ship; he threw 
up his command in the course of the expedition but helped 
to work the vessel home, and then claimed reward for services 

where thus rendered. It was held that he could not recover. 

communi- Evidence ' of a recognition or acceptance of services may be 

cated. sufficient to show an implied contract to pay for them, if at 
the time the defendant had power to refuse or accept the services,^ 
Here the defendant never had the option of accepting or 
refusing the services while they were being rendered ; he repu- 

•layior v. diatcd them when he became aware of them. The plaintiff's 

Laird, 25 ^ 

L. J. Ex. offer being uncommunicated, did not admit of acceptance, and 
could give him no rights against the party to whom it was 
addressed. 

{c) Where an offer consists of various terms, some of which 
do not appear on the face of it, to what extent is an acceptor 
bound by terms the purport of which he was not aware ? 
This question is answered, and the cases on the subject 
JO Q. B. D. carefully summarized by Stephen, J., in Watiins v. Rywill. 

* A great number of contra.ct8 are, in the present state of society, 
made by the delivery by one of the contracting parties to the other 
of a document in a common form stating the terms by which the 
person delivering it will enter into the proposed contract. Such a 
form constitutes the offer of the party who tenders it. If the form 
is accepted without objection by the person to whom it is tendered 
he is as a general rule bound by its contents, and his act amounts 
to an acceptance of the ofifer made to him, whether he reads the 
document or otherwise informs himself of its contents, or not.' 

Railway companies, for instance, make continuous offers 
to carry or to take care of goods on certain conditions. The 
traveller who takes a ticket for a journey, or for luggage left 
at a cloak-room, accepts an offer containing many terms. A 
very prudent man with abundance of leisure would perhaps 
inquire into the terms before taking a ticket. Of the mass 
of mankind some know that there are conditions and assume 
that they are fair, the rest do not think about the matter. 
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The general rule^ settled after the question had presented 
itself to the Courts in many forms, is laid down in the 
passage above cited. We may take it that if a man accepts General 
a document which purports to contain the terms of an offer, 
all the terms have been communicated to him^ though he 
may not choose to inform himself of their tenor or even 
of their existence. The exceptions to this rule^ apart from 
such a wilful mis-statement of conditions as would amount 
to frauds and apart from conditions which a Court would hold 
to be unreasonable or oppressive, fall under two heads. 

The offer may contain on its face the terms of a complete Excep- 
contract^ and then the acceptor will not be bound by any 
other terms intended to be included in it. 

Such a case was Henderson v. Stevenson. The plaintiff pur- a. Offer 
chased of the defendant Company a ticket by steamer from complete. 
Dublin to Whitehaven. On the face of the ticket were these LR.a h. l. 

Sc. App. 470. 

words only, 'Dublin to Whitehaven'; on the back was an 
intimation that the Company incurred no liability for loss^ 
injury^ or delay to the passenger or his luggage. The vessel 
was wrecked by the fault of the* Company's servants and the 
plaintifi^s luggage lost. The House of Lords decided that 
the Company was liable to make good the loss, since the 
plaintiff could not be held to have assented to a term ' which 
he has not seen^ of which he knows nothings and which is not 
in any way ostensibly connected with that which is printed or 
written upon the face of the contract presented to him! 

Or again^ the plaintiff may assert^ not that the offer was b. Notice of 
complete upon its face, but that the mode of calling his sufficient, 
attention to the terms which it included was not such as to 
amount to reasonable notice. 

Parker v. South Eastern Railway Company was a case of a c. p. d. 
deposit of luggage in a cloak-room on terms contained in a 
ticket. The conditions limiting the liability of the Company 
were printed on the back of the ticket and were referred to by 
the words ' See back ' on the face of the ticket. The plaintiff^ 
while he admitted a knowledge that there was writing on the 

2 
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ticket^ denied all knowledge that the writing contained 

conditions. The Court of Appeal held that he was bound by 

the condition if a jury was of opinion that the ticket amounted 

to a reasonable notice of its existence^. 

Excep- There is one exception to the inoperative character of an 

nature of uncommunicated offer : this is the case of an offer under seal. 

o^run er y^^ fj^^ party making such an offer cannot be said to be 

bound by contract, for this can arise only where an offer is 

accepted. He would seem to have made an offer which he 

cannot withdraw : and so the matter is best dealt with under 

the head of the revocation of offers. 

§ 4. Acceptance mutt be communicated by words or conduct. 

Acceptance means communicated acceptance^ and whether 
or no the communication reaches the offeror (as to which 
more has to be said presently), it must be something more 
than a mere mental assent. 

In an old case it was argued that where the produce of a 
field was offered to a man at a certain price if he was pleased 
with it on inspection^ the property passed when he had seen 
and approved of the subject of the sale. But Brian^ C. J., 
said: — 

Ve^Book, (Jt seemB to mc the plea is not good without showing that he 
' ' ' had certified the other of his pleasure ; for it is trite learning that 
the thought of man is not triable, for the devil himself knows not 
the thought of man ; but if you had agreed that if the bargain 
pleased then you should have signified it to such an one, then 
I grant you need not have done more, for it is matter of fact.' 

^ The case of Bowwtree v. Richardson and others (ix T. L. R. 997) is in- 
structive as to the provinces of Court and jury in these matters, 
A passenger sued for injuries sustained by the negligence of a steamship 
company ; the company had limited its liability by a clause on the ticket 
which was printed in small type and further obscured by words stamped 
across it in red ink. The jury found that the attention of the plaintiff 
had not been fairly called to the limitation of liability, and the Court of 
Appeal refused to disturb this verdict though the Lords Justices said that 
if they had decided the question of fact in the first instance they should 
have considered the notice sufficient. 
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This dictum was qaoted with approval bj Lord Blackburn App. ca. 3. 
• 602. 

in the House of Lords in support of the rule that a contract 

is formed when the acceptor has done something to signify 

his intention to accept^ not when he has made up his mind to 

do so. 

A modem case will show that silent consent does not amount Mental 
to acceptance. t^^n- 

Felthouse offered by letter to buy his nephew's horse for effectual. 
£30 15^.^ adding, ^If I hear no more about him I shall 
consider the horse is mine at £30 15^.' No answer was 
returned to this letter^ but the nephew told Bindley, an 
auctioneer^ to keep the horse out of a sale of his farm stocky 
as it was sold to his uncle Felthouse. Bindley sold the horse 
by mistake^ and Felthouse sued him for wrongful dealing 
with his property. The Court held that as the nephew had FeithouAe v. 
never signified to Felthouse his acceptance of the offer, there c. b., n. s. 
was no contract of sale, and that the horse did not belong to 
Felthouse at the time of the auctioneer's dealings with it. 

Here silence did not amoimt to consent. Felthouse had 
given no intimation of any mode in which acceptance of his 
offer should be signified^ so that the nephew's statement to the 
auctioneer that the horse was sold to Felthouse could not be 
regarded as a conmiunication. 



§ 5. Acceptance is communicated token it ui made in a manner 
prescribed, or indicated by the offeror. 

Contract is formed by the acceptance of an offer. When Effect of 
the offer is accepted it becomes a promise : till it is accepted ^^^^ ' 
neither party is bounds and the offer may be revoked by due 
notice of revocation to the party to whom it was made. 
Acceptance is necessarily irrevocable^ for it is acceptance that 
binds the parties. 

An offer is accepted when the acceptance is communicated^ Gommuni- 
and we have seen that this means more than a tacit formation j^p^^ 
of intention. There must be some overt act or speech to give ^^> 
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differa eridence of that intention. But there is this marked difference 
manica- between communication of Offer and communication of Ac- 
tion of ceptance^ that whereas an offer is not held to be communicated 
until it is brought to the knowledge of the offeree, it is not 
universally necessary that a communicated acceptance should 
come to the knowledge of the offeror in order to make a 
contract. 
Requisites In such cases two things are necessary. Some overt act 
ni^tion" ™^^ be done or words spoken by the offeree which are 
evidence of an intention to accept^ and which satisfy the 
conditions laid down in the last section. And this must take 
place in consequence of an express or implied intimation from 
the offeror that such a mode of acceptance will suffice. 

The law on this subject was thus stated by Bowen, L. J., in 
fi89j]i Q. B. the Carbolic Smoke Ball case. 

(C. A.) 269. 

' One cannot doubt that, as an ordinary rale of law, an acceptance 
of an offer made onght to be notified to the person who made the 
offer, in order that the two minds may come together. Unless this 
is so the two minds may be apart, and there is not that consensus 
which is necessaiy according to the rules of English law— I say 
nothing about the laws of other countries — to make a contract. But 
there is this clear gloss to be made upon that doctrine, that as 
notification of acceptance is required for the benefit of the person 
who makes the offer, the person who makes the offer may dispense 
with notice to himself if he thinks it desirable to do so : and I suppose 
there can be no doubt that where a person in an offer made by him 
to another person expressly or impliedly intimates a particular mode 
of acceptance as sufficient to make the baigain binding, it is only 
necessary for the other person to whom such offen is made to follow 
the indicated mode of acceptance ; and if the person making the offer 
expressly or impliedly intimates in his offer that it will be sufficient 
to act on the proposal without communicating acceptance of it to 
himself^ performance of the condition is a sufficient acceptance 
without notification.' 

From this statement of the law we may conclude that we 
must look to the nature and the terms of the offer if any 
question should arise as to the adequacy of the methods adopted 
to communicate the acceptance. 

But we have to distinguish the cases in which the offeror 



Chap. L § 5. OFFER AND ACCEPTANCE. 23 

asks that the acceptance should take the form of the doing of Notice to 
an act^ and the cases in which he asks that the acceptance ^hen re- 
should be communicated to him in some specified manner^ by ^"^"^• 
words or conduct. 

In the former class of cases it is sometimes impossible for the 
offeree to express his acceptance otherwise than by performance 
of his part of the contract. An offer of reward for the supply 
of information or for the recovery of a lost article does not 
contemplate an intimation from every person who sees the 
offer that he intends to search for the information or for the 
article : he may have already found or become possessed of the 
thing required, and can do no more than transmit it to the 
offeror. This is especially the case with what are called 
general offers, offers made to unascertained persons, wherein 
performance is expressly or impliedly indicated as a mode of 
acceptance. 

But when a specified individual receives an offer capable of 
acceptance by performance we need to consider more carefully 
the nature and terms of the offer, for they may be such as to 
demand notice of acceptance. 

A told X by letter that he was prepared to guarantee 
advances made by X to M. X without notice to A advanced 
money to M and afterwards charged A upon 3/'s default. It 
was held that X was bound to notify his acceptance to Ay and Mciver v. 

Richardson, 

that for want of such notification no contract had been made. >m.&s.557. 

When we pass from offers of a promise for an act to 
offers of a promise for a promise, that is from offers capable 
of being accepted by performance to offers which necessitate 
for their acceptance an expression of intention to accept, we 
have no longer to consider whether the offeror asks for 
any notification at all, but what responsibility he takes upon 
himself as to the mode in which the acceptance should be 
communicated. If he requires or suggests a mode of ac- 
ceptance which proves to be a nugatory or insufficient means 
of communication he does so at his own risk. 

We obtain a good illustration of this rule in the case of 



68x. 
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Accept- contracts made by post. We may assume that an offer made 
offer by ^7 P^^ invites an answer by post unless the intention should 
P^^ be otherwise definitely expressed. 

HouMhold *The post office is the ordinary mode of communication, and eveiy 
V. Granti 4 ' person who gives any one the right to communicate with him, gives 
at^p. 33" ' the right to communicate in an ordinary manner.' 

The first thing to bear in mind is that an offer made to one 
When and who is not in immediate communication with the offeror re- 
must be mains open and available for acceptance until the lapse of such 
"**^®* a time as is prescribed by the offeror, or is reasonable as regards 
the nature of the transaction. During this time the offer is a 
continuing offer and may be turned into a contract by accept- 
B. & Aid. ance. This is clearly laid down in Adamt v, LinckelL Lindsell 
offered to sell wool to Adams by letter dated 2nd Sept. 
1 8 1 7, ' reetiving your amwer in course ofpost,^ He misdirected 
the letter^ so that Adams did not receive it until the 5th. 
Adams posted a letter of acceptance on the evening of the 5th^ 
but Lindsell meanwhile had sold the wool to others. Adams 
sued for a breach of the contract made by the letters of offer 
and acceptance^ and it was argued on behalf of Lindsell that 
there was no contract between the parties till the letter of 
acceptance was actually received. But the Court said : — 

* If that were so, no contract could ever be completed by the post 
For if the defendants were not bound by their offer when accepted 
by the plaintiffs until the answer was received, then the plaintiffs 
ought not to be bound till after they had received the notification 
that the defendants had received their answer and assented to it. 
And so it might go on ad infinitum. The defendants must be 
considered in law as making, during eveiy instant of the time 
their letter was travelling, the same identical offer to the plaintiffs ; 
and then the contract is concluded by the acceptance of it by 
the latter.' 

Adams r. Lindsell establishes two points^ first that the offer 
remains open for acceptance during a time prescribed by the 
offeror or reasonable under the circumstances ; and secondly^ 
that an acceptance in the mode indicated by the offeror con- 
cludes the contract. 
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The Courts have shown some hesitation in applying this Effect of 
rale to cases where the letter of acceptance has been lost or oeptance. 
delayed in transmission^ and though the law is now settled in 
accordance with the principle set forth at the head of this 
section^ it is worth noting the stages by which the result has 
been reached. r 

Dunlop V. Higgins was a case in which a letter of acceptance i h. l. c. 
was delayed in the post^ and the offeror repudiated the con- 
tract when the acceptance arrived. Lord Cottenham^ deliver- 
ing the judgment of the House of Lords^ laid down a general 
rule : — 

' If the party acceptiiig the offer puts his letter into the post on 
the correct day has he not done eTerything that he was bound to 
do? How can he be responsible for that over which he has no 
control ? ' 

This language covers the case of a letter lost in the post, i-R. 6 Ex. 

and this was what happened in Colson^s case. Colson applied 

for an allotment of shares : an allotment letter was posted and 

never reached him : later a duplicate letter was sent to him 

which he refused to treat as an acceptance, and the Court of 

Exchequer held that he was not bound, considering that 

Dunlop V, Higgins was distinguishable and that the decision 

did not apply to the case of a lost letter. 

Harris^ case was one in which a letter of acceptance was l. R. 7 ch. 

. . . 587. 

posted a few hours earlier than a letter containing a revocation 

of the offer. It was held that the contract was completed, 
beyond possibility of revocation, when the letter of acceptance 
was posted. But James and !^ellish, L.J J., were careful 
to reserve their opinion as to the case of a lost letter of ac- 
ceptance. 

The matter came to a final decision in the Haunhold lire 
Ifuurance Co. v. Grant. An offer was made to take shares under 4 Ex. d. ai6. 
circumstances indicating that the answer was to come by post : 
it was accepted by letter, the letter never reached the offeror, 
and the Court of Appeal held that he was nevertheless liable 
as a shareholder. 
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» 'As soon as the letter of acceptance is delivered to the post- 
office the contract is made as complete and final and absolutely 
binding as if the acceptor had put his letter into the hands of a 
PerThesiger, messenger sent by the offeror himself as his agent to deliver the 
offer and receive the acceptance^* 

These last woixls supply an intelligible ground for throwing 
upon the offeror, rather than the acceptor^ the risk of an ac- 
ceptance going wrong. If the offeree accepts in the manner 
which the offeror requires or suggests^ he does as though he 
put his acceptance into the hands of a servant or representa- 
tive of the offeror. We thus get a general rule. 
[1892] 3 ch. Yet in the recent case of Henthom v, Fraser the Court of 

27 Ca A. 33. 

Appeal seemed disposed to abandon the idea of such an implied 
suggestion as to the mode of acceptance. A written offer, 
delivered by hand^ was accepted by post ; it was held that the 
contract was concluded from the moment of such acceptance. 
Lord Herschell said : — 

' I should prefer to state the rule thus : where the circumstances 
are such that, according to the ordinary usages of mankind, the post 
might be used as a means of communicating the acceptance of an 
offer, the acceptance is complete as soon as it is posted.' 

But the cases of conti-acts made by post are merely an 
illustration of the general rule that the offeror takes the risk 
as to the effectiveness of communication if the acceptance is 
made in a manner indicated by the offeror as sufficient. It 
would be hard on the acceptor if^ having done all that was 
required of him, he lost the benefit of a contract because the 

^ The rule that the contract is made by the despatch of a letter or 
ao Q. B. D. telegram of acceptance is curiously illustrated by the case of Cotoan r. 
^^ (yoonnor. A contract was made by two telegrams of offer and acceptance. 

The telegram of acceptance was sent from the City, and the sender sued 
on the contract in the Lord Mayor's Court. Application was made for 
a writ of prohibition to the Lord Mayor's Court on the ground that the 
amount in issue exceeded £50, that the whole cause of action must there- 
fore arise in the City, and that the offer was made from outside. The 
Court held that the contract, whether by letter or telegram, is made at 
the place from which the acceptance is sent. 
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mode of communication chosen by the offeror turned out to be 
insufficient. 

Suppose that X sends an offer to ^ by messenger across a Offeror 
lake with a request that J if he accepts will at a certain hour mines 
fire a gxm or light a fire. Why should A suffer if a storm ^^^^^ 
render the gun inaudible^ or a fog intercept the light of the ance. 
fire? 

If X sends an offer to J by messenger with a request for 
a written answer by bearer^ is it As fault if the letter of 
acceptance is stolen from the bearers pocket? If X has' 
asked for a verbal answer and the messenger who is told to 
say 'yes' is struck with paralysis on the way home^ it 
would seem unreasonable to say that no contract has been 
made. 

Hebb^s case shows that an acceptance is not communicated l. r. 4 Eq. 
vnle9S made as indicated by the offeror. Hebb applied to the 
agent of a company for shares ; the directors allotted shares to 
him^ but sent the allotment letter to their own agent. Before 
the agent delivered the letter Hebb withdrew his offer. It was 
held that ^ if Mr. Hebb had authorized the agent of the com- 
pany to accept the allotment on his behalf there would have 
been a binding contract, but he gave no such authority.' 
Communication by the directors to their own agent was no 
communication to Hebb. Consequently he was entitled to 
withdraw his offer. 

There is a result of this view of acceptance which has been Can ac- 
the subject of criticism. Acceptance concludes the contract ; be i-e-"^* 
so if acceptance takes place when a letter is put into the post* ^^^^ ^ 
office^ a telegram revoking the acceptance would be inoperative, 
though it reached the offeror before the letter. It is not 
easy to see how the English courts could now decide otherwise. 
Nor is it easy to see that any hardship would thence arise. 
The offeree need not accept at all : or he may send a qualified 
acceptance, * I accept unless you get a revocation from me by 
telegram before this reaches you:' or he may telegraph a 
request for more time to consider. If he chooses to send an 
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unoonditional acceptance there is no reason why he should 
have an opportunity of changing his mind which he would 
not have enjoyed if the contract had been made ' inUr jjrae- 
sentesV ' 

§ 6. Offer creates no legal rights until aeceptanee^ but may lapse 
or be revoked. 

Lapse and Acceptance is to Offer what a lighted match is to a train of 
of offer, gunpowder. It produces something which cannot be recalled 
or undone. But the powder may have lain till it has become 
damp^ or the man who laid the train may remove it before 
the match is applied. So an offer may lapse for want of 
acceptance^ or be revoked before acceptance. 

Lapse, 

Death of {a) The death of either party before acceptance causes an 
^^ ^^ offer to lapse. An acceptance communicated to the represen- 
tatives of the offeror cannot bind them. Nor can the repre* 
sentatives of a deceased offeree accept the offer on behalf of 
his estate. 
Failure to ip) It has been shown that acceptance is communicated if 
n^nera ™^® ^^ * nianner prescribed or indicated by the offeror, 
^scrib- jf he should merely indicate^ or suggest a mode of accept- 
ance, it would seem that the offeree would not be bound to 
this mode so long as he used one which did not cause delay. 
An offer made by post might be accepted by telegram^ or by 
messenger sent by train. 

But if a mode of acceptance is prescribed and the offeree 

> That unhapp7 experiment in codification, the Indian Contract Act, 
has characteristically adopted this pseudo-scientific view of acceptance. 

'The communication of an acceptance is complete as against the 
proposer when it is put in course of transmission to him so as to be out 
of the power of the acceptor ; as against the acceptor, when it oomes to 
the knowledge of the proposer.' ^ C. A. c i, § 4. 

What is to happen if the letter of acceptance is lost? Is the proposer 
to be for oyer bound though the acceptor is free ? 
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departs from this^ it is open to the offeror to treat the accept- 
ance as a nullity. 

Eliason offered to bay flour of Henshaw^ requesting that an Eiiason v. 
answer should be sent by the wagon which brought the offer. 4 wheaton. 
Henshaw sent a letter of acceptance by mail, thinking that Pinch, Sei. 
this would reach Eliason more speedily. He was wrong, and 
the Supreme Court of the United States held that Eliason 
was entitled to refuse to purchase. 

'It is an undeniable principle of the law of contract, that an 
offer of a bargain by one person to another imposes no obligation 
npon the former, until it is accepted by. the latter according to the 
terms in which the offer was made. Any qualification of or de- 
parture from these terms invalidates the offer unless the same 
be agreed to by the person who made it.' 

(c) Sometimes the parties fix a time within which an offer or within 
is to remain open ; more often it is left to a Court of law, in scribed.^' 
the event of litigation, to say what is a reasonable time within 
which an offer may be accepted. Instances of a prescribed 
time are readily supplied. ' This offer to be left over till Dickinson v. 
Friday, 9 a.m. 12th June/ leaves it open to the offeror toaCh.D.463. 
revoke, or the offeree to accept, the offer at any time up to the 
date named. 

An offer to supply goods of a certain sort at a certain price g.n.r. Co. 
for a year from the present date — an offer to guarantee the L^R.9C.p. 



payment of any bills discoimted for a third party for a year gffon* v- 

748. 



from the present date — are offers which may be turned into ^•^•' ". s. 



contracts by the giving of an order in the one case^ the dis- 
count of bills in the other; such offers may be revoked at any 
time^ except as regards orders already given or bills already 
discounted^ and they will in any event lapse at the end of 
a year from the date of offer. 

A promise to keep an offer open for a certain time would 
only become binding if the party making the offer were to 
get some benefit by keeping it open^ such as a higher price in 
the event of acceptance. 

An instance of an offer lapsing by the efflux of a reasonable 
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L.R.xExch. time is supplied by the ease of the Bamsgate Hotel Co. v. 
Montefiore. Montefiore offered by letter dated the 28th of June 
to purchase shares in the Company. No answer was made to 
him until the 23rd of November, when he was informed that 
shares were allotted to him. He refused to accept them, and 
it was held that his offer had lapsed by reason of the delay of 
the Company in notifying their acceptance. 

Revocation, 

Revoca- An offer may be revoked at any time before acceptance : it 
is made irrevocable by acceptance. 

These two statements are well illustrated by the two 

"C. B.^ following cases: the first by Offord v. Davies. Messrs. 
Davies made a written offer to the plaintiff that if the 

valid plaintiff would discount bills for another firm of Davies and 

ceptance : Co. they would guarantee the payment of such bills to the 
extent of £600 during a period of twelve calendar months. 

Some bills were discounted by Offord, and duly paid, but 
before the twelve months had expired Messrs. Davies re- 
voked their offer and announced that they would g^uarantee 
no more bills. Offord continued to discount bills, some of 
which were not paid, and then sued Messrs. Davies on the 
guarantee. It was held that the revocation was a good 
defence to the action. The allied guarantee was an offer, 
extending over a year, of promises for acts, of guarantees for 
discotmts. Each discount turned the offer into a promise, 
jfro tanto^ but the entire offer could at any time be revoked 
except as regarded discounts made before notice of revocation '. 

L. R. 9 c. p. In the Great Northern Railway Compang v. Witham we find • 
a transaction of the same character, illustrating the second of . ] 

* It should be noticed that in the judgment in Off(^d v. Davies, and also 
to a less extent in the Great Northern RaUuxiy Company v. WUham, the word 
^promiee' is used where * offer 0/ promise* is clearly meant A revocable 
promise is unknown to our law. A promise may be void, voidable, or 
unenforceable from defects in the formation of the contract, or it may 
be discharged by some subsequent event, but a promise is a binding 
promise, and is not revocable at the pleasure of the promisor. 
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' the statements above made. The Company advertised for useless 
tenders for the supply of such iron articles as they might cepUnce. 
require between ist November 1371 and 31st October 187a. 
Witham offered to supply them on certain terms and his 
tender was accepted by the Company. Orders were given 
and executed for some time on the terms of the tender^ 
but after a while Witham refused to execute orders. The 
Company sued him for non-performance of au order given 
and he was held liable. 

It is important to note the exact. relations of the parties. | 
The Company by advertisement invited all dealers in iron 
to make offers. The tender of Witham was an offer which 
might be accepted at any time^ or any number of times in 
the ensuing twelve months. The acceptance of the tender 
did not make a contract^ it was merely an intimation by the 
Company that they regarded Witham's tender as an offer. 
The Company were not bound to order any iron : and Witham 
might, at any time before an order was given, have revoked 
his offer by notice to the Company : but each order given was 
an acceptance of Witham^s standing offer, and bound him 
to supply so much iron as the order comprised. 

An order given after 3i8t October 187 a would have been 
an acceptance after the prescribed time, and would have been 
inoperative. 

An exception to this general rule as to the revocability of Offer 
an offer must be made in the case of offers under seal. Such ig irrevo 
an offer cannot be revoked : even though it is not communi- *^*^^®- 
cated to the offeree it remains open for his acceptance when 
he becomes aware of its existence. 

There is no doubt that a grant under seal is binding on the Doe, d. 

, Garni>ns v. 

grantor and those who clami under him, though it has never ^^'^^ s^ 
been communicated to the grantee, if it has been duly de- 
livered; and it would seem that an obligation created by 
deed is on the same footing. The promisor is bound, but 
the promisee need not take advantage of the promise unless 
he choose : he may repudiate it, and it then lapses. 
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Butler & «if ji make an obligation to B and deliver it to C this is the 

Baker s case, ° ^ 

Coke, Rep. deed of A presently. But if C offers it to B, then B may refuse 
"^ ' it in pais, and thereby the obligation will lose its force.' 

H L*«}6 ^^^ point was much discussed in Xenas v. Wickham. A 
policy of marine insurance, executed by the insurers and 
delivered to their clerk to be kept till the shipowner sent for 
it, was never accepted by the shipowner till he claimed the 
benefit of it on learning that lus ship was lost. The House 
of Lords took the opinion of the Judges, and held that the 
policy was binding on the insurers. 

'It is clear/ said Blackburn, J., in giving his opinion, 'on the 
authorities as well as on the reason of the thing, that the deed is 
binding on the obligor before it comes into the custody of the 
obligee, nay, even before he knows of it: though of course if he 
has not previously assented to the making of the deed the obligee 
may refuse it.' 

The position of the parties in such a case is anomalous. 
There can be no Agreement where there is no mutual assent. 
The position of the promisor is that of one who has made an 
offer which he cannot withdraw, or a conditional promise 
depending for its binding force on the assent of the promisee. 

Revoea- It remains to state that Revocation, as distinct from Lapse, 
be com- if it is to be operative, must be communicated. In the case 
"™tlS ^^ Acceptance we have seen that it is communicated and the 
contract made, if the offeree does by way of acceptance that 
which the offeror has directly or indirectly indicated as suffi- 
cient. The posting of a letter, the doing of an act, may 
constitute an acceptance and make a contract. The question 
at once arises. Can revocation be communicated in the same 
way, by the posting of a letter of revocation, by the sale of 
an article offered for purchase ? 

The answer must be, (subject to the consideration of two 
cases to which I will presently advert,) that revocation of an 
offer is not commtmicated unless brought to the knowledge of 
the offeree. The rule of law on this subject was settled in 

5C P.D. Byrne v. Van Tien/wven, The defendant, writing from Cardiff 

344. 
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on October ist^ made an offer to the plaintiff asking for 
a reply by cable. The plaintiff received the offer on the nth, 
and at once accepted in the manner requested. On the 8th 
the defendant had posted a letter revoking his offer. 

The questions which Lindley, J., considered to be raised 
were two. ( i ) Has a revocation any effect imtil communicated ? 
(2) Does the posting of a letter of revocation amount to 
a communication to the person to whom the letter is sent? 
And he held that an acceptance made by post is not affected 
by the fact that a letter of revocation is on its way. 

'If the defendant's contention were to prevail no person who 
had received an offer by post and had accepted it, would know his 
position until he had waited such time as to be quite sure that 
a letter withdrawing the offer had not been posted before his 
acceptance of it. It appears to me that both legal principle and 
practical convenience require that a person who has accepted an 
offer not known to him to have been revoked, shall be in a position 
safely to act upon the footing that the offer and acceptance constitute 
a contract binding on both parties.* 

The case of HetUhom v, Fraser extends this rule to the case [iSoa] 2 ch. 
of a written offer delivered by hand and accepted by post. 

But there are two cases which conflict with this rule, and Cases con- 
these need examination. ^i^^h this 

In Cook V. OxUy the defendant offered to sell specific goods '^^®* 
to the plaintiff on certain terms and to keep the offer open 
until 4 o^clock that day. Cook averred that he did agree 
within the time allowed, but that Oxley failed to deliver. 
The Court held that the promise to keep the offer open till 
4 o'clock was not binding for want of consideration^ and that — 

'The promise can only he supported on the ground of a new 
contract made at 4 o'clock; but there is no pretence for that. It 
has heen argued that this must be taken to be a complete sale from 
the time the condition was complied with ; but it was not complied 
with, for it is not stated that the defendant did agree at 4 o'clock 
to the terms of the sale, or eten that the goods itere kept till that time,' PerBuller.J. 

It may seem that the Court not only regarded Oxley as 
free to revoke his offer at any time before acceptance^ but free 
to revoke it by a mere sale of the goods without notice. 

D 
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But the case was not argued on the trae ground. The 
declaration sets forth clearly enough an offer turned into a 
contract hy acceptance at 4 p.m. But the argument addressed 
to the Court set up an actual sale of the property if Cook 
chose to declare himself a buyer before 4 o^clock : so that 
Oxley was bound to sell if required, but Cook was not bound 
to buy. The Court held that there was no consideration for 
the alleged promise to keep the goods till 4 p.m. and then sell 
them to the defendant if he was minded to buy. 
2 ch. D. 463. A more recent case is Dickinson v. Boddsy a suit for specific 
performance of a contract under the following circumstances. 
On the loth of June, 1874, Dodds gave to Dickinson a memo- 
randum in writing as follows : — ^ I hereby agree to sell to 
Mr. George Dickinson the whole of the dwelling-houses, 
garden ground^ stabling and out-buildings thereto belonging 
situated at Croft, belonging to me^ for the sum of £800. As 
witness my hand this 10th day of June, 1874. 

£800 {Signed) John Dodds. 

P.S. This offer to be left over until Friday, 9 o'clock a.m, 
J.D. (the twelfth) 12th June, 1874. 

(Signed) J. Dodds.' 

On the nth of June he sold the property to another person 
without notice to Dickinson. As a matter of fact Dickinson 
was informed of the sale, though not by any one authorized 
to give such information by Dodds. He gave notice, after 
the sale but before 9 o'clock on the 12th, that he accepted 
the offer to sell, and sued for specific performance of what he 
alleged to be a contract. 

The Court of Appeal held that there was no contract. 
James, L.J., after stating that the promise to keep the 
offer open could not be binding, and that at any moment 

Dickinson bcforc a complctc acccptauce of the offer one party was as 

2 Ch. D. 463. free as the other, goes on to say : — 

'It is said that the only mode in which Dodds could assert that 
freedom was by actually and distinctly saying to Dickinson, '*now 
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I withdraw my offer." I apprehend that there is neither prindpU 
fwr aiUhority far the proposition that there must he an actual and 
express withdrawal of the offer^ or what is called a retractation. It 
muBt to constitute a contract appear that the two minds were one at 
the same moment of time, that is, that there was an offer continuing 
up to the moment of acceptance. If there was not such a continuing 
offer, then the acceptance comes to nothing.' 

The laDgaage used is wider than was needed to cover the 
facts of the case : if taken literally it is at variance with the 
theory of oommnnication of acceptance and revocation as 
settled by the cases which I have diseossed. In business 
there must be many offers which do not contemplate an 
immediate answer : a reasonable time is here allowed during 
which the offer is continuing^ and a mere mental revocation 
would not avail against an acceptance made within a reason- 
able or a prescribed time. 

But putting aside this pointy on which Dickinson v. Dodds 
can no longer be considered an authority^ the case presents 
two points of diflficulty. 

M offers to sell a specific thing to A, and while his offer 
is yet open for acceptance^ he actually sells it to X. A accepts 
within a reasonable or prescribed time. 

Clearly M cannot sell the same thing to two different 
persons, and clearly also he is under liability to two persons. 
A may not be able to enforce the performance of the contract, 
but he is at any rate entitled to damages for its breach. 

But the matter is complicated in Dickinson v. Dodds by the 
fact that the plaintiff, when he communicated his acceptance, 
had been informed by a third party that the property was sold 
to another, and the Court thereon held that there was no 
contract. 

It is easy to understand that if the acceptor knew for a 
fact, though his informant had no authority from the offeror, 
that the offer was revoked, his acceptance would not entitle 
him to specific performance of the contract, and might greatly 
reduce the amount recoverable in an action for damages. 

But can we hold that knowledge of the offeror's intention 

D 2 
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to revoke, from whatever source it reaches the offeree, is good 
Contract, notice of revocation? This is the view taken by Sir P. 

ed. 5, p. 29. ... . . 

Pollock. But if it is correct the inconvenience might be 
grave. Suppose a merchant to receive an offer of a consign- 
ment of goods from a distant correspondent, with liberty to 
reserve his answer for some days. Meantime an unauthorized 
person tells him that the offeror has sold or promised the 
goods to another. What is he to do ? His informant may 
be right, and then if he accepts Sir F. Pollock would hold 
his acceptance worthless. Or his informant may be a gossip 
or mischief «-maker, and if on such authority he refrains from 
accepting he may lose a good bargain. 

Such is the real and only difficulty created by Dickinson 
V. Bodds. It is no authority, now, for the validity of an 
uncommunicated revocation : but it does raise a question, as 
yet unanswered by judicial decision, as to the source whence 
notice of revocation must come. 

§ 7. An offer need not be made to an ascertained jaerson^ but no 
contract can arise until it has been accepted by an ascertained 
person. 

The proposition is best understood by an illustration. 

An oflfer The offer, by way of advertisement, of a reward for the 

made to all rendering of certain services, addressed to the public at 

the world, large, becomes a contract to pay the reward so soon as an 

cannot individual renders the services, but not before. 

it"t1li u^u ^^ ^^^^ *^** ^^^ contractual obligation exists before the 

accepted services are rendered, would amount to saying that a man 
by one. 

may be bound by contract to an indefinite and unascertained 

body of persons, or, as it has been expressed, that a man 

may have a contract with the whole world. This would be 

contrary to the notions both of Agreement and Obligation, 

which we have ascertained to co-exist in Contract. Agreement 

is the expression of a common intention, and there can be 

none while intention is expressed on one side only ; nor can 

we say that Obligation, in the sense of a vinculum juris^ 
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exists between a definite offeror and the indefinite mass of 
persons to whom it is open to accept his proposal. But 
this view has never been serionsly entertained in English 
law^; the promise is regarded as being made, not to the 
many who might accept the offer^ bnt to the person or persons 
by whom it U accepted. 

The difficidties which have arisen out of offers thus made Difficul- 
are of a more practical character. 

Information may be collected and contributed by various Who is 
persons. Which of these has accepted the offer ? 

In Lancaster v. WaUh it was held that he who gave the 4M.&W.16. 
earliest information was entitled to the reward. 

Where a constable has given information for which reward Whatisac- 
has been offered, it may be asked whether he has done more ^^ ^ 
than in the ordinary course of duty he is bound to do. It 
would seem from the case of England v. DamdsoUf where a n a. & e. 
policeman not only gave information but collected evidence^ 
and was thereupon held entitled to the reward^ that unless 
a police constable does something more than the ordinary 
course of duty would require^ he cannot claim a reward. 

But the most serious difficulties which have arisen are of 
two sorts. 

I. Is knowledge of the existence of an offer essential to its Is know- 
acceptance^ or can it be accepted by an accidental compliance offer 
with its terms? essential? 

Williams v. Carwardine is authority for saying that the 4 b. & Ad. 
motive of compliance is immaterial ; it is not authority for 
saying that knowledge of the offer is immaterial. 

In the American case. Fitch v. Snedaker, to which I referred 3B n. v. 248. 

' ' ante, p. x6. 

above^ it is laid down with clear and convincing argument 
that knowledge of the offer is essential. 

Gibbons v. Proctor ^ for reasons which I have already stated, 64 l. t. 504. 

' The view of Savigny that an offer of this sort creates an obligation from Sav. Obi. a. 
the outset, but that acceptance by performance of the condition can do no 
more than result in a debt of honour, seema to the English lawyer neither 
logical nor equitable. 
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cannot be accepted as authority for the rule, which it would 
appear to lay down^ that knowledge of the offer is immaterial^ 
and that if the offeror gets what he wants he must pay for 
it^ even though the information wanted was supplied in igno- 
rance that a reward was offered. 
Distinc- 2. It is often difficult to distinguish statements of intention 
tween which can result in no obligation ex contractu from offers 
inritotion ^^^^^ admit of acceptance, and so become binding promises. 
to treat. Such statements may relate to the whole transaction or only 
to a subordinate part of the transaction. A man announces 
that he will sell goods by tender or by auction, or that he 
is prepared to pay money under certain conditions : or again, 
a railway company offers to carry passengers from ^ to X 
and to reach X and the intermediate stations at certain times. 
Tn such cases it may be asked whether the statement made 
is an offer capable of acceptance or merely an invitation to 
make offers, and do business ; whether the railway company 
by its published time-table makes offers which form terms in 
the contract to carry, or whether it states probabilities in 
order to induce passengers to take tickets. 

We may note the distinction in the following cases. 
Thatcher v. Au offcr of rcward to be paid * on recovery of the property 
c. B. asi. and conviction of the offender ' was held to be too indeterminate 
to be capable of acceptance by a specific person. 

An announcement that goods would be sold by tender, 

imaccompanied by words indicating that they would be sold 

to the highest bidder, was held to be ^ a mere attempt to 

Spencer V. ascertain whether an offer can be obtained within such a 

L. R. 5 c. P. margin as the sellers are willing to adopt.' 

An advertisement by an auctioneer, that a sale of certain 
Harris v. articlcs would take place on a certain day, was held not to 

Nickerson. ^ * -^ ' 

\^'^^'^' "^^^^ *^® auctioneer to sell the goods, nor to make him liable 
upon a contract to indemnify persons who were put to expense 
in order to attend the sale. 

*UnleB8 every declaration of intention to do a thing creates 
a binding contraict with those who act upon it, and in all cases 
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after advertiBing a sale the auctioneer must give notice of any 
articles that are withdrawn, we cannot hold the defendant liable.' 

On the other hand we find in the following cases a contract 
made hy acceptance of a general offer^ such acceptance being 
signified by performance of its terms. 

In WarUno v. Harrison the advertisement of a sale without xE.&E.a95. 
reserve was held to create a binding contract between the 
auctioneer and the highest bidder that the goods should be 
sold to the latter. The law was stated thus by Martin, B. : — 

' The sale was announced by them (the auctioneers) to be " without 
reserve." This, according to all the cases both at law and in equity, 
means that neither the vendor nor any person in his behalf shall bid 
at the auction, and that the property shall be sold to the highest 
bidder, whether the sum bid be equivalent to the real value or not.' 

' We cannot distinguish the case of an auctioneer putting* up Thornett v. 
property for sale upon such a condition from the case of the loser is^m^a w. 
of property offering a reward, or that of a railway company pub- 3^'. 
lishing a time-table stating the times when, and the places to Denton v. 
which, the trains run. It has been decided that the person giving ^ay Co.,** 
the information advertised for, or a passenger taking a ticket, may 5E.&B.860. 
sue as upon a contract with him. Upon the same principle, it 
seems to us that the highest bona fide bidder at an auction may sue Wariow v. 
the auctioneer as upon a contract that the sale shall be without x eT&e" 316. 
reserve.* 

In the recent ^ Smoke Ball' case the Carbolic Smoke Ball [1892] 2 q.b. 

484. 
Company offered by advertisement to pay £icx> to any onet'^3i«Q.B. 

^ who contracts the increasing epidemic influenza colds^ or any 

disease caused by taking cold^ after having used the ball 

three times daily for two weeks, according to the printed 

directions.' It was added that £1,000 was deposited with the 

Alliance Bank ^ showing our sincerity in the matter.' 

Mrs. Carlill used the Smoke Ball as required by the 

directions; she afterwards suffered from influenza and sued 

the Company for the promised reward. The Company was 

held liable. It was urged that a notification of acceptance 

should have been made to the Company. The Court held 

that this was one of the class of cases in which, as in the 

case of reward offered for ijiformation or for the recovery 
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of lost property, there need be no acceptance of the offer 
[i893i» Q. B. other than the performance of the condition. It was further 

C. A. 268. ^ 

argued that the alleged offer was an advertisement or puff 
which no reasonable person would take to be serious. But 
the statement that £i^cx)o had been deposited to meet demands^ 
was regarded as evidence that the offer was sincere. 

Similarly statements made in the time-tables of a railway 

company must be regarded as something more than a mere 

inducement to travellers. They have, been held to be promises 

made to each person who accepts the standing offer of the 

Le Blanche compauy to csrry him for hire. The passenger then becomes 

f^c**p^D°'* ®°*'^*^^ ^ ^^® ^^ ^^ reasonable diligence on the part of the 

'^* company that its promises as to the hours of arrival and 

departure shall be performed. 

f n all these cases the same question presents itself under 
various forms. Is there an offer ^? And to constitute an 
offer the words used, however general^ must be capable of 
application to specific persons^ and must be distinguishable 
from invitations to transact business^ and from advertisement 
or puffery which does not contemplate 1^^ relations. 

§ 8. TAe offer mmt be intended to create, and capable of 
creating legal relations. 

Offer must In order that an offer may be made binding by acceptance^ 
tended to ^* ™^^* ^ made in contemplation of legal consequences; 
create ^ mere statement of intention made in the course of conversa- 

legal 

relations, tion will not constitute a binding promise^ though it be acted 

upon by the party to whom it was made. Thus in the case 

RoiLAbr. of Wctk t?. Tibold, the defendant told the plaintiff that he 

would give £ioo to him who married his daughter with his 

consent. Plaintiff married defendant's daughter with his 

' A bookseller's catalogue, with prices stated against the names of the 
books, would seem to contain a number of oifers. But if the bookseller ' 
receives by the same post five or six letters asking for a particular 
book at the price named, to whom is he bound ? To the man who first 
posted his letter of acceptance ? How is this to be ascertained ? The 
catalogue is clearly an invitation to do business, and not an offer. 



p. 6. 
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consent, and afterwards claimed the fulfilment of the promise 
and brought an action upon it. It was held not to be reason- 
able that a man 'should be bound by general words spoken to 
excite suitors. ' 

On a like footing stand engagements of pleasure^ or agree- 
ments wbich from their nature do not admit of being regarded 
as business transactions. We cannot in all cases decline to 
regard such engagements as contracts on the ground that 
they are not reducible to a money value. The acceptance 
of an invitation to dinner or to play in a cricket match 
forms an agreement in which the parties may incur expense 
in the fulfilment of their mutual promises. The damages 
resulting from breach might be ascertainable^ but the Courts 
would probably hold that^ as no legal consequences were 
contemplated by the parties^ no action would lie. 

And an offer must be capable of affecting legal relations, and cap- 
The parties must make their own contract; the Courts will creating 
not construct one for them out of terms which are indefinite *^**™- 
or illusory. A bought a horse from X and promised that 
'if the horse was lucky to him he would give £5 more or 
the buying of another horse' : it was held that such a promise Gmhing v. 

. . Lynn, 

was too loose and vagnie to be considered in a court of law. « i^- & Ad. 

A agreed with Xto do certain services /<9r 9uch remuneration Taylor v. 

as siauld be deemed right: it was held that there was noiM.&'s. 

990. 

promise that A should receive anything, nor any engage- 
ment capable of enforcement. 

A covenanted with X to retire wholly from the practice Davies v. 

" Davies, 36 

of a trade 'so far as the law allows ^ it was held that the c^^- 359. 
parties must fix the limit of their covenant and not leave 
their agreement to be framed for them by the Court. 

§ 9. Acceptance mu*t be absolute, and identical with the 
terms of the offer. 

Unless this is so the intention expressed by one of theAccept- 
parties is either doubtful in itself or different from that of beabso- 
the other. If A offers to X to do a definite thing and X ^^^ 
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accepts conditionally, or introduces a new term into the 
acceptance, his answer is either a mere expression of willing^ 
ness to treat, or it is in effect a counter proposal. 
Acceptance therefore must be absolute. 
Honeyman A proposed to scU a property to X; X accepted 'subject to 

V, Mftiry&ti 

6 H. L. c. the terms of a contract being arranged' between his solicitor 
and A\ Here it was held that there was no agreement, for 
the acceptance was not final but subject to a discussion to 
take place between the agents of the parties. 

Jones V. A made an offer of £1,450 for a property belonging to X 

Daniel, 18941 

2 ch. 33a. X accepted the offer, and sent a contract to A for signature. 

The contract contained, among other terms, a requirement 
that the purchaser should pay a deposit of £io per cent., and 
should complete the purchase on a certain day, and a condition 
as to the title to the property. A declined to carry out the 
transaction, and it was held that the acceptance introduced 
terms which were no part of the offer, and so did not conclude 
the contract. 
Hyde V. Acceptance must also be identical in terms with the offer. 

Wrench, 

3 Beav. 334. A proposed to sell a farm to X for £i,ocx>, X said he would 
and iden- give £950. A refused this offer, and then X said that he 
the terms ^^ willing to give £i,ooo. A declined to adhere to his 
^roDo 1 ^^^^ff"^^^ proposal, and X endeavoured to obtain specific per- 
formance of the alleged contract. But his offer to buy at 
£950 in answer to i^'s offer to sell at £i,ooo was held to be 
a refusal of A's offer, and a counter proposaL He could not 
fall back on the original offer. 

Difiiculties may arise on both these points where a contract 

is made out of a correspondence involving long n^^tiations. 

Husseyv. Where such correspondence appears to result in a definite 

Payne.4App. offer and acceptance it is always necessary to inquire whether 

this offer and acceptance include all the terms in negotiation. 

Bellamy v. Where the parties have come to terms, a subsequent revival 

Debenham, - . . . . • •• 1 

45 Ch. D. of negotiations may amount to a rescission on one side, but 
does not alter the fact that a contract has been made. 



CHAPTER II 
Form and Consideration. 

Opfek and Acceptance bring the parties together, and con- Necessity 
stitate the outward semblance of contract ; but most systems ^^e^ 
of law require some further evidence of the intention of the ™*En*li8h 
parties^ and in de&ult of such evidence refuse to recognize an law. 
obligation. In English law this evidence is supplied by Form 
and Consideration : sometimes one, sometimes the other, some- 
times both are required to be present in a contract to make 
it enforceable. By Form we mean some peculiar solemnity 
attaching to the expression of Agreement which of itself 
gives efficacy to the contract; by Consideration we mean 
some gain to the party making the promise^ arising from 
the act or forbearance^ given or promised^ of the promisee. 

Alike in Enghsh and Roman law. Form, during the in- History 
fancy of the system, is the most important ingredient in matter. 
Contract. The Courts look to the formalities of a transaction 
as supplying the most obvious and conclusive evidence of the 
intention of the parties ; the notion of Consideration, if not 
unknown, is at any rate imperfectly developed. This is no 
place for an antiquarian discussion, however interesting, but 
we may say that English law starts, as Roman law probably 
started, with two distinct conceptions of Contract. One, that 
any promise is binding if expressed in Form of a certain kind : 
the other, that the acceptance of benefits of a certain kind 
implies an enforceable promise to repay them. The theory 
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Common that the Roman Contracts developed out of Conveyance in an 

features in , - . . ^ ^ . . 

history of order 01 moral progression seems to rest on no sure evidence ; 
and^Ene- *^^ there is reason to believe that the earliest of them were 
lish law. those with which we are familiar as the contracts Verbis and 
He, The solemnities of a promise by formal question and 
answer boimd the promisor to fulfil an intention thus ex- 
pressed^ and the re-adjustment of proprietary right where 
money or goods had been lent for consumption or use^ led to 
the enforcement of the engagements known as Muiuum and 
Commodatum. In English law we find that before the end of 
the thirteenth century two analogous contracts were enforce- 
able: one Formal, the contract under seal; one Informal^ 
arising from sale and delivery of goods, or loan of money, in 
which consideration had passed on one side^ and an implied or 
express promise to repay would support an action of Debt. 
Beyond this, the idea of enforcing an informal promise^ simply 
because a benefit was accruing or was about to accrue to the 
promisor by the act or forbearance of the promisee^ does not 
appear to have been entertained before the middle or end of 
the fifteenth century. 
The formal The Formal Contract of English law is the Contract under 
EngSih *** ^^'- Only by the use of this Form could an executory con- 
^'^' tract be made binding, until the doctrine of consideration 
b^^n to prevail. We have to bear in mind that it is to 
the Form only that the Courts look in upholding this con- 
tract ; the conse^i9tt9 of the parties has not emerged from the 
ceremonies which surround its expression. Courts of Law 
will not trouble themselves with the intentions of parties 
who have not couched their agreement in the solemn Form 
to which the law attaches legal consequences. Nor^ on the 
other hand, where Form is present will they demand or admit 
further evidence as to intention. 

It is probably due to the influence of the Court of Chan- 
cery^ that later on the Common Law Courts begin to take 
account of the intention of the parties. The idea of the 
importance of Form thenceforth undergoes a curious change. 



Chap. n. FORM AND CONSIDERATION. 45 

When a contract comes before the Courts^ evidence is re- 
qnired that it expresses the genuine intention of the parties ; 
and this eyidence is found either in the solemnities of the 
Contract under Seal, or in the presence of Consideration^ that 
is to say^ in some benefit to the promisor or loss to the 
promisee^ granted or incurred by the latter in return for the 
promise of the former. Gradually Consideration comes to be 
regarded as the important ingredient in Contract^ and then 
the solemnity of a deed is said to make a contract binding 
because it ^ imports consideration/ though in truth it is the 
Form which^ apart from any question of consideration^ carries 
with it legal consequences. 

But we must return to the Informal promise. 

I haye said that the only contracts which English law The in- 
originally recognized, were the Formal contract under Seal^ promibe. 
and the Informal contract in which Consideration was exe- 
cuted upon one side. How then do we arrive at the modem 
breadth of doctrine that any promise based upon Considera- 
tion is binding upon the promisor? This question resolves 
itself into two others. How did informal executory con- 
tracts become actionable at all? How did Consideration 
become the universal test of their actionability ? 

To answer the first question we must look to the remedies Remedies 

which^ in the early history of our law, were open to persons of promise 

complaining of the breach of a promise, express or implied. J^jf ™^' 

The only actions of this nature, during the thirteenth and 

fourteenth centuries, were the actions of Covenant, of Debt, 

and of Detinue. Covenant lay for breach of promises 

made under Seal : Debt for liquidated or ascertained claims, 

arising either from breach of covenant, or from non-payment 

of a sum certain, due for goods supplied, work done, or 

money lent : Detinue ^ lay for the recovery of specific chattels 

' The Court of Appeal has decided that the action of Detinue is founded Bryant v. 
in tori. Bat though the wrongful detention of goods is the cause of action, 3 q^ p]\)^ 
the remedy may apply to oases in which the possession of the goods 3^* 
originated in the contract of Bailment. [See judgment of Brett, L.J., 
at p. 39a.] 
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kept back by the defendant from the plaintiff. These were 
the only remedies based upon contract. An executory agree- 
ment therefore^ unless made under seal^ was remediless. 

The remedy by which such promises were eventually 
enforced is a curious instance of the shifts and turns by 
which practical convenience evades technical rules. The 
breach of an executory contract, until quite recent times, 
gave rise to a form of the action of Trespass on the Case. 
spence. This was a development of the action of Trespass : Tres- 

Chancery ... . . , 

jurisdia. pass lay for injuries resulting from immediate violence : 
Trespass on the Case lay for the consequences of a wrongful 
act, and proved a remedy of a very extensive and flexible 
character. 
Origin of This action came to be applied to contract in the following 
assimpsit. ^*y- I^ ^7 originally for a malfeasance, or the doing an 
act which was wrongful ab initio : it next was applied to 
a misfeasance, or improper conduct in doing what it was 
not otherwise wrongful to do, and in this form it applied to 
Reeves, promiscs part-pcrformcd and then abandoned or negligpently 
ii- 395> 396. ' executed to the detriment of the promisee : finally, and not 
without some resistance on the part of the Courts, it came to 
be applied to a non-feasance, or neglect to do what one was 
bound to do. In this form it adapted itself to executory con- 
Poiiock, 141, tracts. The first reported attempt so to 'apply it was in the 
reign of Henry IV, when a carpenter was sued for a non-feas- 
ance because he had undertaken, quare asiumpsisset, to build 
a house and had made default. The judges in that case held 
that the action, if any, must be in covenant, and it did not 
Reasons appear that the promise was under seal. But in course of 
tension^ *™® *^^ desire of the Common Law Courts to extend their 
jurisdiction, and their fear lest the Chancery by means of the 
doctrine of consideration, which it had always applied to the 
transfer of interests in land, might enlarge its jurisdiction 
over contract, produced a change of view. Early in the 
sixteenth century it was settled that the form of Trespass on 
the Case known henceforth as the action of Assumpsit would 
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lie for the non-feasance^ or non-performance of an executory 
contract; and the form of writ by which this action was 
commenced^ perpetuated this peculiar aspect of a breach of 
a promise until recent enactments for the simplification of 
procedure. 

It is not improbable that the very difficulty of obtaining 
a remedy for breach of an executory contract led in the end 
to the breadth and simplicity of the law as it now stands. 
If the special actions ex contractu had been developed so 
as to give legal force to informal promises, they might have 
been applied only to promises of a particular sort: a class 
of contracts similar to the consensual contracts of Roman 
law, privil^^ to be informal, would then have been protected 
by the Courts, as exceptions to the rule that Form or 
executed Consideration was needed to support a promise. 

But the conception that the breach of a promise was some- 
thing akin to a wxong — ^the &ct that it could be remedied 
only by a form of action which was originally applicable to 
wrongs — had a somewhat peculiar result. The cause of 
action was the non-performance of an undertaking; not the 
breach of a particular kind of contract; it was therefore 
of universal application. Thus all promises would become 
binding, and English law avoided the technicalities which 
must needs arise from a classification of contracts. Where 
all promises may be actionable it follows that there must 
be some universal test of actionability, and this test was 
supplied by the doctrine of Consideration. 

It is a hard matter to say how Consideration came to Origin of 
form the basis upon which the validity of informal promises u^^ as^iT" 
might rest. Probably the ^ quid pro quo ' which furDished the *?®* ^^^^' 
ground of the action of Debt, and the detriment to the pro- bility is 
misee on which was based the delictual action of Assumpsit, 
were both merged in the more general conception of Con- 
sideration as it was developed in the Chancery. 

For the Chancellor was wont to inquire into the intentions 
of the parties beyond the Form, or even in the absence of 
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the Fonn in which, by the rules of Common Law^ th&t 
intention should be displayed^ and he would find evidence 
of the meaning of men in the practical results to them 
of their acts or promises. It was thus that the Covenant 
to stand seised and the Bargain and Sale of lands were 
enforced in the Chancery before the Statute of Uses ; and the 
doctrine once applied to simple contract was found to be of 
great practical convenience. When a promise came before 
the Courts they asked no more than this^ 'Was the party 
making the promise to gain anything from the promisee^ or 
was the promisee to sustain any detriment in return for the 
promise ? ' if so^ there was a ' quid pro quo ' for the promise, 
and an action might be maintained for the breach of it^. 

Gradual So silent was the development of the doctrine as to the 

doctrine, universal need of Consideration for contracts not under seal, 
and so marked was the absence of any express authority for 
the rule in its broad and simple application, that Lord 
Mansfidd in 1765 raised the question whether, in the case of 
commercial contracts made in writing, there was any necessity 
for Consideration to support the promise. In the case of 

3 Burr. Z663. Pillans V. Van Mierop he held that consideration was only 
required as evidence of intention, and that where such evidence 
was efiPectually supplied in any other way, the want of 
consideration would not afEect the validity of a parol promise. 
This doctrine was emphatically disclaimed in the opinion of 
the judges delivered not long afterwards in the House of 

7 T. R. 350. Lords, in Rann v, Hughe%, The logical completeness of our 
law of Contract as it stands at present is apt to make us think 
that its rules are inevitable and must have existed from all 
time. To such an impression the views set forth by Lord 
Mansfield in 1765 are a useful corrective. 

* In the foregoing historical sketch I have refrained from citing 
aiithoritie& To do so would encumber with detail a part of my book 
in which brevity is essential to the general plan. I may now refer the 
student to the chapter on Contract in the History of English Law, by 
Pollock and Maitland, toL ii. pp. 183-930, a storehouse of learning upon 
the subject. 
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CLASSIFICATION OF CONTRACTS. 

There Is but one Formal Contract in English law^ the Contracts 
Deed or Contract under seal ; all others are simple contracts pormal 
depending for their validity upon the presence of Considera- ^^ Simple, 
tion. The Legislature has^ however, imposed upon some 
of these simple contracts the necessity of some kind of Form^ 
and these stand in an intermediate position between the Deed 
to which its form alone g^ves legal force^ and the Simple 
Contract which rests upon Consideration and is free from 
the imposition of any Statutory Form. In addition to these 
a certain class of Obligation has been imported into the Law 
of Contract under the title of Contracts of Record^ and though 
these obligations are wanting in the principal features of 
Contract, it is necessary, in deference to established authority, 
to treat of them here. 

The Contracts known to English law may then be divided 
thus : — 



I. Contracts of Recorf. iClassifica- 

tion of 



A. Formal. 

ue, dependent for 
their validity 
upon their Form. 

B. Simple. 3. Contracts required by 



2. Contract under Seal. 



contracts. 



i,e. dependent for 
their validity 
upon the pre- 
sence of Con- 
sideration. 



law to be in some 
form other than un- 
der Seal. 

Contracts for which no 
form is required. 



It will be best to deal first with the essentially formal 
contracts, then with those forms which are superimposed 
upon simple contracts, and then with Consideration, the 
requisite common to all simple contracts. 

E 
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Formal Contract. 
§ 1. Contracts cf Becord. 

Contracts The obligations which are styled Contracts of Record are 
' Judgment, Recognizance, Statutes Merchant and Staple, and 
Recognizances in the nature of Statute Staple. 

(i) Judg- And first as to Judgment. The proceedings of Courts of 
Record are entered upon parchment rolls, and upon these 
an entry is made of the judgment in an action^ when that 
judgment is final. A judgment awarding a sum of money 
to one of two litigants, either by way of damages or for costs, 
lays an obligation upon the other to pay the sum awarded. 

How it Such an obligation may be the final result of a lawsuit when 
* the Court pronounces judgment ; or the parties may agree to 
enter judgment in favour of one of them. This may be done 
before litigation has commenced or while it is pending ; and 
it is done by a contract of a formal character. A warrant of 
attorney may give authority from one party to the other to 

Leake, cutcr judgment upon terms settled ; a cognovit actionem is an 

ed. 3, 133- acknowledgment by one party of the right of the other in 
respect of a pending dispute and confers a similar authority. 

Itscharao- The characteristics of an obligation of this nature may be 
shortly stated afi follows : — 

1. Its terms admit of no dispute, but are conclusively 
proved by production of the record. 

2. So soon as it is created the previously existing rights 
with which it deals merge, or are extinguished in it : for 
instance, A sues X for breach of contract or for civil injury : 
judgment is entered in favour of A either by consent or after 
trial : A has no further rights in respect of his cause of action, 
he only becomes creditor of X for the sum awarded. 

3. Such a creditor has certain advantages which an ordinary 
creditor does not possess. He has a double remedy for his 
debt; he can have execution upon the judgment and so 
obtain directly the sum awarded from the personal property 
of the debtor; he can also bring an action for the non* 
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fulfilment of the obligation. For this purpose the judgment 
not only of a Court of Record^, but of any Court of com- 
petent jurisdiction, British or foreign^ other than a County . 
Court', is treated as creating an obligation upon which an wuiiamii v. 
action may be brought for money due. M.&W.628. 

Before 27 & a8 Vict. c. 112 he had, during the lifetime 
of the judgment debtor, a charge upon his lands ; but since 
the passing of that statute lands are not affected by a judg- 
ment until they have been formally taken into execution. 

Recognizances are aptly described as ' contracts made with (2^ Becog- 
the Crown in its judicial capacity.' A recognizance is a poUock. ed. 
writing acknowledged by the party to it before a judge or ^' '^'' 
officer having authority for the purpose, and enrolled in a 
Court of Record. It may be a promise, with penalties for 
the breach of it, to keep the peace, or to appear at the assizes. 

Statutes Merchant and Staple, and Recognizances in the (3^ Sta- 
nature of a Statute Staple, have long become obsolete. They Merchant 
were once important, because they were acknowledgments of »^<iStaple. 
debt which, when duly made, created a charge upon the lands 
of the debtor. 

There is little of the true nature of a contract in the 
so-called Contracts of Record. Judgments are obligations 
dependent for their binding force, not on the consent of 
the parties, but upon their direct promulgation by the 
sovereign authority acting in its judicial capacity. Recognu 
zanees are promises made to the sovereign with whom, both 
by the technical rules of English Law and upon the theories 
of Jurisprudence, the subject cannot contract. Statutes Mer- 
chant and Staple share the characteristics of judgments. 
We need consider these obligations no further. 

* The eesentlal features of a Court of Record are (i) that its ' acta and 
judicial proceedings are enrolled for a perpetual testimony,' (9) that it can Stephen^ 
fine or imprison for contempt. ajT"** "** 

' 51 & 59 Vict. c. 43. § 63. If action could be brought in a Superior 
Court on a County Court judgment the cheap remedy which County 
Courts are intended to give would become expensive. Berkeley 0. Elderkin, 
X £. ft B. 805. 

E 2 
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§ 2. CatUraet under Seal. 

Contract The only true Formal Contract of English law is the 
Contract under Seal, sometimes also called a Deed and some- 
times a Specialty. It is the only true Formal Contract, 
because it derives its validity neither from the fact of 
agreement^ nor from the consideration which may exist for 
the promise of either party, but from the peculiar form in 
which it is expressed. Let us then consider (i) how the 
contract under seal is made; (2) in what respects it differs 
from simple contracts; (3) under what circmnstances it is 
necessary to contract under seal. 

(i) How a "Contract under Seal is made. 



sheppard, A dccd must be in writing or printed, on paper or parch- 

53^ ' ment. It is often said to be executed^ or made conclusive 

as between the parties, by being ' signed, sealed^ and delivered.' 

Of these three things there is some doubt as to the necessity 

Cooch V. of a signature^ though no one, unless ambitious of giving his 

2 Q. B.597. name to a leading case^ would omit to sign a deed. But that 

which identifies a party to a deed with the execution of it is 

Sealed. the presence of his seal ; that which makes the deed operative, 

so far as he is concerned^ is the fact of its delivery by him. 

Delivered. Delivery is effected either by actually handing the deed to 

the other party to it, or to a stranger for his benefit, or by 

wickham wo'ds indicating an intention that the deed should become 

\Jt'^^'^ operative though it is retained in the possession of the party 

executing. In the execution of a deed seals are commonly 

afiixed beforehand, and the party executing the deed signs 

his name, plaoes his finger on the seal intended for him, 

and utters the words 'I deliver this as my act and deed.' 

Thus he at once identifies himself with the seal^ and 

indicates his intention to deliver ^ that is, to give operation to 

the deed. 

Escrow. A deed may be delivered subject to a condition ; it then 
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does not take effect nntil the condition is performed : during 
this period it is termed an escrow, but immediately upon the 
fulfilment of the condition it becomes operative and acquires 
the character of a deed. There is an old rule that a deed, sheppard, 

ToucDstone, 

thus conditionally delivered, must not be delivered to one who 59- 
is a party to it, else it takes effect at once, on the ground 
that a delivery in fact outweighs verbal conditions. But the Hudson v. 
modem cases appear to show that the intention of the parties s Bing! at 
prevails if they clearly meant the deed to be delivered condi- 
tionally. 

The distinction between a Deed Poll and an hidenture is no Indenture 
longer important since 8 & 9 Vict. c. 106. s. 5. Formerly p^n^ ®® 
a deed made by one party had a polled or smooth-cut edge^ 
a deed made between two or more parties was copied for each 
on the same parchment^ and the copies cut apart with indented 
edges^ so as to enable them to be identified by fitting the parts 
together. Such deeds were called Indentures. An indented 
edge is not now necessary to g^ve the effect of an Indenture 
to a deed purporting to be such. 

(2) CkaracterUtics of Contract under Seal. 

{a) Estoppel is a rule of evidence whereby a man is not (a) Estop- 
allowed to disprove facts in the truth of which he has by ^' 
words or conduct induced others to believe, knowing that 
they might or would act on such belief. The recitals and 
other statements in a deed^ if express and clear^ are conclusive 
against the parties to it in any litigation arising upon the 
deed ^. ' Where a man has entered into a solemn engagement Taunton, j., 
by and under his hand and seal as to certain facte^ he shall v. Tavior, 
not be permitted to deny any matter he has so asserted.' ^78. 

{b) Where two parties have made a simple contract for (5) Merger. 
any purpose^ and afterwards have entered into an identical 
engagement by deed, the simple contract is merged in the 

> The limitations of this rale have been discussed in recent cases, of 
which the most recent is The Onwoard Building Society v. Smithwn. For Estop- (x893)i.Ch.x. 
pel m pais, that is by conduct, words, or writing not under seal, see p. 164. 
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deed and becomes extinct. This extinction of a lesser in a 
higher security^ like the extinction of a lesser in a greater 
interest in lands^ is called merger. 

(c) A right of action arising out of simple contract is 
barred if not exercised within six years. 

A right of action arising out of a contract under seal is 
barred if not exercised within twenty years. 

These general statements must be taken with some quali- 
fications to be discussed hereafter. 

(d) Remedies have been and are possessed by the creditor by 
deed against the estate of the debtor^ which are not possessed 
by the creditor of a simple contract debt^ and which mark 
the importance attached to the Formal contract. 

In administering the personal estate of a testator or intes- 
tate person^ creditors by specialty were entitled to a priority 
over creditors by simple contract. Their privilege in this 
respect is taken away by 32 & 33 Vict, a 46. 

As regards the real estate of a debtor, the creditor by 
specialty had an advantage. If the debtor bound himself 
and his heirs by deed^ the Common Law gave to the creditor 
a right to have his debt satisfied by the heir out of the lands 
of his ancestor; the liability thus imposed on the heir was 
extended to the devisee by 3 & 4 Will. & Mary, c. 14. s. 2. 
This statute was repealed by 11 Geo. IV. & i Will. IV. c. 47, 
only for the purpose of extending the creditor's remedy to 
some cases not provided for by the previous Act. 

During the present century, however, creditors by simple 
contract have also acquired a right to have their debts 
satisfied out of the lands of the debtor; but it should be 
noted that the specialty creditor can claim against the heir 
though not named in the deed, or against the devisee of real 
estate, without the intervention of the Court of Chancery, 
while the creditor by simple contract must get the estate 
administered in Chancery in order to make good his claim. 
When the estate is so administered the creditor by specialty 
has, since 32 & 3^ Vict. c. 46, no priority over the simple 
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contract creditor, whether it be realty or whether it be 
personalty that is administered by the Court. 

{e) A gratoitous promise, or promise for which the promisor (e) Gratui- 
obtains no consideration present or future, is binding if made miae un- 
under seal, is void if made verbally, or in writing not under fg^iJi^^ 
seal. I have noted above that this feature of contracts under 
seal is sometimes explained by tbe solenmity of their form 
which is said to import consideration. The supposition is 
historically untrue, since it is the Form alone which gives 
effect to the deed. The doctrine of Consideration is, as we 
have seen, of a much later date than that at which the 
Contract under Seal was in full efficacy, an efficacy which 
it owed entirely to its Form. And the doctrine of Considera- 
tion, as it has developed, has imposed limits on this peculiarity 
of the Contract under Seal, and has introduced exceptions to 
the general rule that a gratuitous promise made by deed is 
binding. 

At Common Law, contracts in restraint of trade, though 
under seal, must be shown to be reasonable ; Consideration, as Maiian v. 
well as the public interest, would seem to be an element in the & w 665. 
reasonableness of the transaction. And the rule is general 
that if there be Consideration for a deed, the party sued upon 
it may show that the Consideration was illegal, or immoral, Coiiins v. 

1 • 1 1 1 1 -11 1 • 1 Blantern, 

m which case the deed will be void. > Sm. l. c. 

p. 398. 
But it is in the Chancery that we find this privilege most 

encroached upon. The idea of Consideration as a necessary 

element of Contract as well as of Conveyance, if it did not 

actually originate in the Chancery, has always met with 

peculiar favour there. It was by means of inferences drawn Equitable 

from the presence or absence of Consideration that the Cove- abtTnce of 

nant to stand seised, the Bargain and Sale of lands, and the ^n^idera- 

Resulting Use first acquired vaUdity. And in administering 

its peculiar remedies, where they are applicable to Contract, 

Equity followed the same principles. 

The Court will not grant specific performance of a gratuitous See Part v. 

promise, whether or no the promise is made by deed. And ' ' ^ 
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absence of Consideration is corroborative evidence of the 
presence of Fraud or Undue Influence, on sufficient proof of 
which the Court will rectify or cancel the deed. 

Bonds. The best illustration of a gratuitous promise under seal 

is supplied by a Bond. A Bond may be technically described 
as a promise defeasible upon condition subsequent; that is 
to say, it is a promise by ^ to pay a sum of money, which 
promise is liable to be defeated by a performance by A of 
a condition stated in the bond. The promise, in fact, imposes 
a penalty for the non-performance of the condition which 
is the real object of the bond. The condition desired to be 
secured may be a money payment, an act or a forbearance. 
In the first case the instrument is called a common money 
bond : in the second a bond with special conditions. 
For instance : — 

A promises X, under seal, that on the ensuing Christmas Bay 
he will pay to X ;^5oo; with a condition that if before that day 
he has paid to X £^$0 the bond is to be void. 

A promises X, under seal, that on the ensuing Christmas Bay 
he will pay to X £$00 ; with a condition that if before that day M 
has faithfully performed certain duties the bond is to be void. 

Legiil Common law has differed from Equity in its treatment of 

Tbond.^ bonds much as it did in its treatment of mortgages. 

Common law took the contract in its literal sense and 

enforced the fulfilment of the entire promise upon breach 

of the condition. 
Equitable Equity looked to the object which the bond was intended 
**^^ * to secure, and would restrain the promisee from obtaining 

more than the amount of money due under the condition 

or the damages which accrued to him by its breach. 
8&9wni. Statutes have long since limited the rights of the pro- 
4 & 5 Anne, misce to the actual loss sustained by breach of the condition. 

c. x6. "^ 

33 & 24 Vict. 

(3) ^^^ i^ i^ essential to employ tie Contract under Seal. 
Require- It is sometimes necessary for the validity of a contract 
Statute r ^ employ the form of a deed. 
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A sale of sculpture with copyright^ ; a transfer of shares " 

in companies governed by the Companies Clauses Act^; a 

transfer of a British ship or any share therein^; a lease of 

lands^ tenements, or hereditaments for more than three years^ 

must be made under seal ^. 

Common Law requires in two cases that a contract should at Gom- 
« J, 1 1 mon Law, 

be made under seal. 

(a) A gratuitous promise^ or contract in which there is no gratuitous 
consideration for the promise made on one side and accepted P^^°^**®"» 
on the other^ is void unless made under seal. 

(b) A corporation aggregate can only be bound by con- contracts 

tracts under the corporate seal. porationL 

* The seal is the only authentic evidence of what the corporation 
has done, or agreed to do. The resolution of a meeting however 
numerously attended is, after all, not the act of the whole body. 
Every member knows he is bound by what is done under the 
common seal and by nothing else. It is a great mistake, therefore, 
to speak of the necessity for a seal as a relic of ignorant times. 
It is no such thing. Either a seal, or some substitute for a seal, Mi^orof 
which by law shall be taken as conclusively evidencing the sense char?tonI*6 
of the whole body corporate, is a necessity inherent in the very M.&W.Sis. 
nature of a corporation.' 

To this rule there are exceptions of two kinds. Matters Exoep- 
of trifling importance^ or daily necessary occurrence, do not 
require the form of a deed. The supply of coals to a work- 
house, the hire of an inferior servant, furnish instances of Nichdsoft v. 

' ... Bradfield 

such matters. Or, again, where a municipal corporation y "»° J- ^^• 
owned a graving dock in constant use, it was held that ^«ii« ^' 
agreements for the admission of ships might be made by HuirL°R." 
simple contract. ioc:p.4c«i^ 

Trading corporations may through their agents enter into 
simple contracts relating to the objects for which they were 
created. 

'A company can only carry on business by agents,— managers and 
others ; and if the contracts made by these persons are contracts which 

*■ 54 Geo. III. o. 56. * 8 & 9 Yiot. e. z6. f 14. 

• 17 & 18 Vict, c 104. f 55. 

* 29 Car. II. o. 3. SS z & a, and 8 & 9 Viet. e. 106. f 3. 
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South of relate to the objects and purposes of the company, and are not incon- 
CoiSe^ Co. aistent with the rules and regulations which govern their acts, they 
L ^ c*? ^® ^^^ *°^ binding on the company, though not under seal' 
469. 

In addition to the Common Law exceptions to the general 

rule^ the Legislature has in some cases freed corporations from 
the necessity of contracting under seal, and provided other 
forms in which their common assent may be expressed. 

Effects of It has been questioned whether^ when a corporation enters 
formance. i^^to a contract not under seal, and the contract has been 
executed in part, such execution gives rights to the parties 
which they would not have possessed if the contract had 
Fish- remained executory. Where a corporation has done all that 

Company V. it was bouud to do uudcr a simple contract it may sue the 

Robertson, * , . 

5 M. & Gr. other party for a non-performance of his part. But there is 

Mayor of qq doubt that a part-performance of a contract by a corpora- 

Hardwidi ^^^^ ^^^ ^^* ^^^ ^^^ ^^'^ ^^* ^' *^® general rule, and entitle 

^^•"'^- it to sue. 

Per Bram. Nor cau a corporatiou be sued on contracts not under seal 

Hunt V. of which it has enjoyed a partial benefit ; indeed it would seem 

Local Board, that cutirc performance by the plaintiff will only give him 

p 53. a remedy where the amount is small and the work necessary. 



Simple Conteact. 
§ 3. Simple Contraets required to be in writing. 

Simple We have now dealt with the contract which is valid by 

reason of its Form alone, and we pass to the contract which 

All require depends for its validity upon the presence of Consideration. 

tion.' ^^" ^^ other words, we pass from the Formal to the Simple 
Contract, or from the Contract under Seal to the parol 
Contract, so called because, with certain exceptions to which 
I will at once refer, it can be entered into by word of mouth. 

Some Certain simple contracts cannot be enforced unless written 

must a 80 gyijjgjj^jg Qf j^^ terms of the agreement and of the parties to it 
is produced ; but Form is here needed, not as giving efficacy 
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to the contract^ but as evidence of its existence. Considera- pressed in 
tion is as necessary as in those cases in which no writing is ^" ^^' 
required : ' if contracts be merely written and not specialties^ see post, 
they are parol and consideration must be proved.' ^ '^' 

These are therefore none the less Simple Contracts, because 
written evidence of a certain kind is required concerning them. 

The stattrtory requirements of form in simple contract are 
briefly as follows : — 

1. A bill of exchange was required to be in writing by the Statutory 
custom of merchants, adopted into the Common Law. A pro- ^ntT" 
missory note was subject to a like requirement by 3 & 4 Anne, 45 & 46 vict. 
c. 9. Both documents are now governed by the Bills of 
Exchange Act, which further provides that the acceptance 45 ft 46 vict. 
of a bill of exchange must also be in writing. 

2. Assignments of copyright must be in writing. This 
subject is dealt with by numerous statutes. 

3. Contracts of Marine Insurance must be made in the soviet. €.23- 
form of a policy. 

4. The acceptance or transfer of shares in a company is Lindiey on 

Companies. 

usually required to be in a certain form by the Acts of 467. 
Parliament which govern companies generally or refer to 
particular companies. 

5. An acknowledgment of a debt barred by the Statute of 9 g«o- iv. 
Limitation must be in writing signed by the debtor, or by his 19 & ao vict. 
agent duly authorized. 

6. The Statute of Frauds, 29 Car. II. c. 3. § 4 requires sutute of 
that written evidence should be supplied in the case of certain ^^^ ^' 
contracts. 

7. The Sale of Goods Act, 1893, 56 & 57 Vict. c. 71. § 4 Sale of 
requires that, in de&ult of certain specified conditions, written ^^><^-^<'*- 
evidence should be supplied in the case of contracts for the 

sale of goods worth £10 or upwards. 

The requirements of the Statute of Frauds and of the Sale 
of Ooods Act are those which need special treatment, and with 
these I propose to deal. 
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29 Car. n, c, 3. *. 4. 

Statute op Frauds. 

Section 4. § 4. ' Ab action shall he brought whereby to charge any executor 
or administrator upon any special promise to answer damages out 
of his own estate; or whereby to charge the defendant upon any 
special promise to answer for TKe debt, default, oVmiscamage of 
another person ; or to charge any peSoifupon any agr^yUiUIlt lUSde 
in consideration of marriage ; or upon any contract or sale of lands, 
tenements or hereditaments, or any interest in or concerning them ; 
or upon any agreement that is not to be performed within the space 
of one year from the making thereof; unless the agreement upon 
which such action shall be brought, or some memorandum or note 
thereof shall be in writing, and signed by the party to be chaiged 
therewith or some other person thereunto by him lawfully authorized.' 

As regards this section we have to consider three matters, 
(i) The nature of the contracts specified. 

(2) The form required. 

(3) The effect upon such contracts of a non-compliance 
with the provisions of the statuta 

(I) 

We will first note the characteristics of the five sorts of 
contract specified in the section. 

Special promise by an executor or administrator to answer 
damages out of his own est(Ue. 

Nature of The li&bilities of an executor or administrator in respect 
HaMiity.^ of the estate of a deceased person are of two kinds. At 
Common Law he may sue and be sued upon obligations 
devolving upon him as representative of the deceased. In 
Equity he may be compelled to carry out the directions of 
the deceased in respect of legacies^ or to g^ve effect to the 
rules of law relating to the division of the estate of an 
intestate. In neither case is he bound to pay anything out 
of his own pocket: his liabilities are limited by the assets 
of the deceased. But if^ in order to save the credit of the 
deceased^ or for any other reason^ he choose to promise to 
answer damages out of his own estate, that promise must be 
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in writing together with the oonsideration for it^ and must 
be signed hy him or his agent. It is almost needless to add Rann v. 
that in this^ and in all other contracts under the section, the 7 t. r. 350 
presence of writing will not atone for the absence of con- 
sideration. 

Any promise to answer for the dehty defaulty or miscarriage 
of another person. 

The promise here described is a contract of guarantee or 
suretyship. The following points may be noted in the appli- 
cation of the statute. 

{a) The promise must be distinguished from an indemnity, The pro- 

or promise to save another harmless from the results of J^p^fj.^,^ 

a transaction into which he enters at the instance of the ^^^^"^' 

nity. 

promisor. 

' Whether any contract is the one or the other is often Loid Esher, 

^ , , . .- , . . , « M.R.Sutton 

a very nice question. One test is if the promisor is totally & Co. v. 
unconnected with the transaction except by means of his » Q- ^ '^s. 
promise to pay the loss^ the contract is a guarantee : if he 
is to derive some benefit from it^ his contract is an indemnity.' 

A surer test is that there must be three parties in con- 
templation; if, who is actually or prospectively liable to 
Xy and Aj who in consideration of some act or forbearance on 
the part of X promises to answer for the debt^ default, or 
miscarriage of M, 

X, a bailiff^ was about to arrest if. A promised to pay Reader v. 
a sum of £17 on a given day to X if he would forbear to i3Cb.,n.s. 
arrest M. This was held an independent promise of indemnity %*^^fHo ic 
from ^ to X which need not be in writing. [i893]iCh.98. 

A promised a firm of which he was a member that if his 
son failed to pay a debt due to the firm he would pay it 
himself. This was held not to be a guarantee to the firm^ 
for A could not make a promise to himself and he was 
a m^nber of the firm. His promise was an indemnity to the 
other partners against loss which they might suffer from 
trusting his son. 
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NecesBi- (b) There must be a liability^ actual or prospective, of a 
mary^ia'- third party for whom the promisor undertakes to answer. 
thhS^ ^^ ^^ *^® promisor makes himself primarily liable the promise is 
party} , not within the statute^ and need not be in writing. 

' If two come to a shop and one buys^ and the other^ to 

gain him credit^ promises the seller " If he does not pay you, 

I will'' this is a collateral undertaking and void without 

writing by the Statute of Frauds. But if he says^ '^ Let him 

Pct Curiam^ have the goods, I will be your paymaster,^' or ^^ I will see you 

L*cl*"iif "** P^^^y' *^s 1® *^ undertaking as for himself^ and he shall be 

intended to be the very buyer and the other to act as but his 

servant/ 

and a real [c) The liability may be prospective at the time the pro- 

** ^ * ^' mise is made^ as a promise by ^ to X that if M employs X he 

(A) will go surety for payment of the services rendered. Yet 

there must be a principal debtor at some time : else there is 

no suretyship^ and the promise^ though not in writings will 

Mount- nevertheless be actionable. Thus if X says to ^ ^ If I am 

Lakcman', to do this work f or M I must be assured of payment by 

i!*R^Q*B. ^^^ ^^^/ *^d ^ s^ys ^do it; I will see you paid/ there 

*°'* is no suretyship, unless M should incur liability by giving 

an order. 

(d) If there be an existing debt for which a third party is 

liable to the promisee, and if the promisor undertake to be 

answerable for it, still the contract need not be in writing if 

its terms are such that it effects an extinguishment of the 

Goodman original liability. If A says to X, ' give M a receipt in full for 

x'B.&Aid!997. his debt to you, and I will pay the amount/ this promise 

and con- would not fall within the statute. The liability of the third 

muou8. p3jty m^|j lyQ ^ continuing liability. 

May arise (e) The debt^ default^ or miscarriage spoken of in the 
wrong. Statute will include liabilities arising out of wrong as well 
as out of contract. So in Kirkham v. Marter, M wrongfully 
rode the horse of X without his leave, and killed it. A 
promised to pay X a certain sum in consideration of his for- 
bearing to sue if, and this was held a promise to answer for 
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the miicarriage of anotiier within the meaning of the^B. &Aid; 
statute. 

(/) This contract is an exception to the general role that Considei-a. 
• the agreement or some memorandam or note thereof,' which no?brex- 
the statute requires to be in writing, must conta in the co n- pro«««d- 
j I sideration as well as the promise : 19 & 20 Vict. c. 97. s. 3. Seep. 6a. 

AgreemetU made in connderation of Marriage. 

The agreement here meant is not the promise to many. Not a pro- 
mise to 
' marry. 



(the consideration for this is the promise of the other party,) ™^*® ^ 



but the promise to make a payment of money or a settlement 
of property in consideration of, or conditional upon a marriage 
actually taking place ^. 

Contract or mle of lands or hereditamenta or any interest in 
or concerning them. 

The rules which govern the forms of sale or conveyance of What is 
land are to be found elsewhere than in the Statute of Frauds, i^ ii^j^^i. 
and are not a part of the law* of contract But agreements 
made with a view to such sales may give rise to difficulty in 
defining an interest in land such as would fall within the 
section. We may say that contracts which are preliminary 
to the acquisition of an interest, or such as deal with a remote 
and inappreciable interest, are outside the section. Such 
would be an agreement to pay for an investigation of title ; 
or to transfer shares in a railway company which, though it 
possesses land, gives no appreciable interest in the land to 
its shareholders. 

Difficulties again have arisen in interpreting this section Fructus 
with reference to the sale of crops ; and a distinction has [riales et 
been drawn as to these between what are called emblements, "^aturalea. 
crops produced by cultivation, orfructus industrialeSy and grow- 

^ Where such a promise is made by one of tlie parties to the engagement 
a question might arise which has never, so far as I know, been presented 
to the Courts — What is the consideration for a promise, in such a case, 
to pay money or settle property ? The promisee is abready under a legal 
liabUity to carry out the promise to marry. 
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ing grass^ timber, or fruit upon trees, which are called fruciui 
fuUurales. 

Fruetus industriale^ do not under any circumstances con- 
stitute an interest in land. Fruetus natnralei are considered 
to do so if the sale contemplates the passing of the property 
in them before they are severed from the soil. Where pro- 
perty is to pass after severance both classes of crops are goods 
within the meaning of section 4 of the Sale of Goods Act. 
Where property in fructus induHriales is intended to pass 
56 & 57. Vict, before severance, it seems now to be dear that they fall within 

c. 71. 1 6a. " 

the meaning of the Sale of Goods Act. 

Agreemenf' not to be performed within the space of one year 
from the making thereof 

Two points should be noted with regard to this form of 
agreement. 

(a) The fact that a contract may not be, or is not performed 
Peter v. withiu the year does not bring it under the statute unless ' it 
z s^ L."c. appears by the whole tenor of the agreement that it is to be 
Skmn, 353. performed after the year.* 

On the other hand, where an agreement is clearly meant to 

last beyond the year, it is not taken out of the statute by the 

Daveyv. intioduction of a condition subsequent, the happening of 

Shannon, , , i • i • • 

4 Ex. D. 81. which may bnng it to an end withm the year. 

(5) The contract does not fall within the section if that 
which one of the parties is to do, is all to be done within the 
year. A was tenant to X under a lease of 20 years and pro- 
mised verbally to pay an additional £5 a year during the 
remainder of the term in consideration that X laid out £50 
in alterations: X did this and A was held liable upon his 

Doneiianv. promisc, siucc the consideration for it had been executed 

Read, 3 B. . 1 . 

&A. 899. withm the year. 

Require- The form required is the next point to be considered. 

m^teo y^\^^ jg meant by the requirement that *the agreement or 

some memorandum or note thereof shall be in writing and 
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signed by the party to be charged therewith or some other 
person thereunto by him lawfully authorized ' ? 

We may, with regard to this part of the subject, lay down 
the following rules \ 

{a) The Form required does not go to the existence of The form 
the contract. The contract exists though it may not be eviden- 
clothed with the necessary form, and the effect of a non-*^*^* 
compliance with the provisions of the statute is simply that 
no action can be brought until the omission is made good. 

It is not difficult to illustrate this proposition. The note lliustra- 
in writing may be made so as to satisfy the statute, at any 
time between the formation of the contract and the commence- 
ment of an action : or the signature of the party charged may 
be affixed before the conclusion of the contract. 

Thus one party to the contract may sign a rough draft of Stewart v. 
its terms, and acknowledge his signature by way of concluding l- *<• 9 c. p. 
the contract when the draft has been corrected. 

Again, an offer containing the names of the parties and the Reussv. 

Picksley, 

terms of an offer signed by the offeror will bind him though L- R- « Ej^cH. 

the contract is concluded by a subsequent parol acceptance. 

In the first of these cases the signature of the party charged 

— in the second not the signature only but the entire 

memorandum — was made before the contract was concluded. 

It may even happen that one of the parties to a contract 

which he has not signed may acknowledge it in a letter 

which supplies his signature and contains at the same time 

an announcement of his intention to repudiate the contract. Buxton v. 

He has then supplied the statutory evidence, and, as the L.R.'7Exch. 

contract had already been made, his repudiation is nugatory. 

(d) The parties and the subject-matter of the contract must The par- 

. . . ties must 

appear m the memorandum. appear. 

The parties must be named, or so described as to be 
identified with ease and certainty. A letter beginning ^ Sir,' 

^ With the exception of rule ((f)y what is said under this head may he 
taken to apply to the 4th section of the Sale of Goods Act, as weU as 
to the 4th section of the Statute of Frauds. 

P 
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Kossiter v. 
Miller, 
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114T. 
Potter V. 
Duffield, 
18 Eq. 4. 



Williams V. signed by the party charged but not containing the name of 
aE.&E.349. thc pcrson to whom it is addressed, has more than once been 

Williams v. ^ 

Jordan, held insufficicut to satisfy the Statute. 

6Ch. D.5I7- "^ :• 1 . J •!_ J 

Where one of the parties is not named, but is descnbed, 
parol evidence will be admitted for the purpose of identifica- 
tion if the description points to a specific person, but not 
otherwise. If A contracts with X in his own name, being 
really agent for M, X or M may show that M was described 
in the memorandum in the character of A, 

If property is sold by an agent on behalf of the owner or 
proprietor it may be proved by parol that X was the owner or 
proprietor ; if the sale was made by the agent on behalf of the 
vendor, of his client, or his friend, there would be no such 
certainty of statement as would render parol evidence ad- 
missible. 

The same principle is applied to descriptions of the subject- 
matter of a contract. 

A receipt, signed by X for deposit money ^on property 

purchased at £420 at the Sun Inn, Pinxton, on March 39,' 

when taken together with conditions of sale connected with 

the receipt, was considered suflSciently definite to admit of the 

shaniiow iutroductiou of parol evidence to show what the specific pro- 

v.Cotterell, / , . i i xr 

30 ch. D. 90. perty was ; while a receipt for money paid by ^ to Z ' on 
caddickv. accouut of his sharc in the Tividale mine' was held to be 

Skidmore, 

a DeCftj. too uncertain as to the respective rights and liabilities of the 

parties, to be identified by parol evidence. 
The terms (c) The memorandum may consist of various letters and 

mAV be 

- papers, but they must be connected and complete. 

The statute requires that the terms, and all the terms of 
the contract, should be in writing, but these terms need not 
appear in the same document : a memorandum may be proved 
from several papers or from a correspondence, but the con- 
nexion must appear from the papers themselves, 
but rnuat Parol evidence is admissible to connect two documents 
nected on where each obviously refers to another, and where the two 
J{j®j^*f® *^^ when thus connected make a contract without further ex- 



collected 

from 
vnrious 
docu- 
ments : 
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planation. This is the principle laid down in Lang v. Millar ^ 4 c. p. d. 
and followed in the more recent case of Oliver v. HuHting, It ^^ ch. d. 
is not inconsistent with the decision in the often-cited case of ^^' 
BoydeU p. iJrummond, There two forms of prospectus were n East, 14a. 
issued by the plaintiff, inviting subscriptions to an illusti'ated 
edition of Shakespeare. Subscribers might purchase the 
prints only, or the work in its entirety. The defendant 
entered his name in a book in the plaintiff's shop, entitled 
'Shakespeare Subscribers, their signatures/ afterwards he 
refused to carry out his purchase. It was held that the sub- 
scription book and the prospectus were not connected by 
documentary evidence^ and that parol evidence was not 
admissible to connect them. But though the rule as to the 
admission of parol evidence has been undoubtedly relaxed 
since 1809, it seems that BoydeU v. Drummond would not 
now be decided differently, for the evidence sought to be 
introduced went further than the mere connexion of two 
documents and seems to have dealt with the nature and 
extent of the defendant's liability. PerBayieyj. 

Again^ the terms must be complete in the writing. Where must be 
a contract does not fall within the statute, the parties *^**'^^ 
may either (1) put their contract into writing, (2) contract 
only by parol, or (3) put some of the terms in writing and 
arrange others by parol. In the latter case, although that 
which is written may not be varied by parol evidence, yet the 
terms arranged by parol are proved by parol, and they then 
supplement the writing, and so form one entire contract. 
But where a contract falls within the statute, all its terms Greaves v. 

Ashlin, 

must be in writing, and the offer of parol evidence of terms 3 Camp. 426. 
not appearing in the writing would at once show that the 
contract was something other than that which appeared in the 
written memorandum. 

{d) The consideration must appear in writing as well as Consider- 
the terms of the promise sued upon. This rule is not wholly ap^^^hi 
applicable to the 17th section, but it has been settled with writing. 
regard to the 4th since the year 1804. ^^E^r*' 

p 2 
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But an exception has been made by the Mercantile Law 
Amendment Act, in the case of the ^ promise to answer for 
the debt, de&ult or miscarriage of another ' : such a promise 
shall not be 

* Deemed invalid to support an action, suit, or other proceeding 
to charge the person by whom such promise shall have been made by 
reason only that the consideration for such promise does not appear 
19 & ao vicL in writing, or by necessary inference from a written docoment.' 

Signature (e) The memorandum must be signed by the party charged 

of party or , . 

agent. Of his agent. 

SeeBenjamin The coutract therefore need not be enforceable at the suit 

on Sales, 

ThS'"*^*' ^^ ^^^^ parties; it may be optional to the party who has 
not signed to enforce it against the party who has. The 
signature need not be an actual subscription of the party^s 
name, it may be a mark ; nor need it be in writings it may be 
printed or stamped ; nor need it be placed at the end of the 
document^ it may be at the beginning or in the middle. 

But it must be intended to be a signature, and as such to be 
a recognition of the contract, and it must govern the entire 
contract. 

These rules are established by a number of cases turning 
upon difficult questions of evidence and construction. The 

4th ed. principal cases are elaborately set forth in Benjamin on Sales, 
pp. 230-240^ but a further discussion of them would here be 
out of place. 

(3) 

sutute It remains to consider what is the position of parties who 

avoid con- ^^^^ entered into a contract specified in section 4, but have 

tract, jj^Ij complied with the provisions of the section. Such 

a contract is neither void nor voidable, but it cannot be 

enforced by action because it is incapable of proof. 

Sopn, p. 65. I have shown that a memorandum in the requisite form, 

whether made before or after the fact of agreement, will 

satisfy the requirements of the statute. But the nature of 

the disability attaching to parties who have not satisfied 

these requirements may be illustrated by cases in which they 
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have actually come into Court without supplying the missing 
form. 

In the case of LerotiX v. Broum, the plaintiff sued upon xaCB.soi. 
a contract not to be performed within the year, made in but con- 
France and not reduced to writing. French law does not not^be*^ 
require writing in such a case, and by the rules of private Proved, 
international law the validity of a contract^ so far as regards 
its formation, is determined by the lex loci c(mtractn%. The 
procedure however, in trying the rights of parties under 
a contract, is governed by the lex fori^ and the mode of 
proof would thus depend on the law of the country where 
action was brought. If, therefore, the 4th section avoided 
contracts made in breach of it, the plaintiff could have re- 
covered, for his contract was good in France where it was 
made, and the lex loci contractris would have been applicable. 
If, on the other hand, the 4th section affected procedure only, 
the contract, though not void, was incapable of proof. 

Leroux tried to show that his contract was void by English 
law. He would then have succeeded, for he could have 
proved, first, his contract, and then the French law which 
made it valid. But the Court held that the 4th section dealt 
only with procedure, did not avoid his contract, but only 
made it incapable of proof, unless he could produce a mem- 
orandum of it. This he could not do, and so lost his suit. 

The rule is further illustrated by the mode in which equity The doc- 
has dealt with such contracts. part^per- 

Where one of the parties had performed his part of the '^'°**^^^- 
contract equity would admit parol evidence to show that 
a contract had been made. The Judicature Act enables all 
the divisions of the High Court to recognize and administer 
equitable rights and remedies : and so in Britain v, Ro98iter n Q. b. d. 
an action was brought for wrongful dismissal, in breach of 
a verbal contract of service not to be performed within the 
year. 

The Court held that the rule of equity was inapplicable To what 

to contracts which did not relate to an interest in land. applied 

able. 
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* The true ground of the doctrine/ said Cotton, L J., * is, that if 
the Court found a man in occupation of land, or doing such acts 
with regard to it as would primd facie make him liable to an 
action of trespass, the Court would hold that there was strong 
evidence from the nature of the user of the land that a contract 
existed, and would therefore allow verbal evidence to be given to 
show the real circumstances under which possession was taken.' 

But this limitation of the doctrine seems to be somewhat 

arbitrary^ and is not fully borne out by earlier authorities: 

probably the true rule is that formulated by Kay^ J.^ in 

35Ch.D.697. McMatius V. Cooke, after a careful examination of all the 

cases bearing on the subject. 

* It is probably more accurate to say that the doctrine of part- 
performance applies to all cases in which a Court of Equity would 
entertain a suit for specific performance if the alleged contract 
had been in writing/ 

In the case of contracts to which the doctrine applies^ it is 
not enough that services should have been rendered in con- 
sideration of a promise to grant lands^ or even that the price 
Per Lord should havc bccu paid wholly or in part. 'The acts reUed upon 

Selbomc,C., ^ f . „ , • , • 

V ASlreSi" ^ P®^^ performance, must be unequivocally and in their own 
J -Jpp- ^- nature referable to some such agreement as that alleged.' 
7Q.B.D.174. So in Maddison v. Aldei'gon the House of Lords, affirming 
the judgment of the Court of Appeal, held that where a pro- 
mise of a gift of land was made to the plaintiff in consideration 
that she remained in the service of the promisor during his 
lifetime, the continuance of service for the required period 
could not be regarded as exclusively referable to the promised 
gift. It might have rested on other considerations, and so the 
statute excluded the admission of parol evidence of the promise. 

Sale of Goods Act. 

(i) A contract for the sale of any goods of the value of £10 or 
upwards shall not be enforceable by action unless the buyer shall accept 
part of the goods so sold, and actually receive the same, or give 
something in earnest to bind the contract, or in part payment, 
or unless some note or memorandum in writing of the contract 
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be made and signed by the party to be charged or his agent in 
that behalf^. 

(2) The provisions of this section apply to every such contract, not- 
withstanding that the goods may be intended to be delivered at some 
future time or may not at the time of such contract be actually made, 
procured, or provided, or fit or ready for delivery, or some act may be 
requisite for the making or completing thereof, or rendering the 
same fit for delivery*. 

(3) There is an acceptance of goods within the meaning of this 
section when the buyer does any act in relation to the goods which 
recognizes a pre-existing contract of sale, whether there be an 
acceptance in performance of the contract or not'. 

We have here to consider, as in the case of the 4th section of 

the Statute of Frauds — 

(i) The nature of the contract. 

(2) The form required. 

(3) The effect of non-compliance with these requirements. 

(0 

The Statute just cited and the section of it which we have 
before us deal with two sorts of contract. It is important to 
understand the nature and effects of these not only in respect 
of the general law of contract, but also in order to appreciate 
the points arising in many of the cases which illustrate the 
law. 

The contract of sale includes two different things, a sale and 

an agreement to sell^ and the 4th section deals with both. The 

essential difference appears in an earlier section of the Act. 

'Where under a contract of sale the property in the goods is 
transferred from the seller to the buyer the contract is called a sale ; 
but where the transfer of the property in the goods is to take place 
at some future time, or subject to some condition thereafter to be 56 & 57 vict. 
fulfilled, the contract is called " an agreement to sell." * J- J'- » »■ ^"»»^ 

* This sub-section contains the substance of $ 17, now repealed, of the 
Statute of Frauds. The language is altered so as to leave no doubt that 
the effect of this section, both as to the form required and the effect of its 
absence, is identical with that of § 4 of the Statute of Frauds. 

' This sub-section embodies the section, now repealed, of Lord Tenterden's 
Act, which settled the doubt as to the operation of the 17th section o^the 
Statute of Frauds upon an agreement to sell. 

' As to the law which this sub-section embodies, see Page r. Morgan^ 
(1885) ^5 Q- B. D. afl8. Taylor v. Smith, (1893) a Q. B. (C. A.) 65. 
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A subsequent section of the Act supplies us with the tests 
which determine whether a contract is a sale or an agreement 
to sell. To constitute a sale the goods sold must be specific, 
they must be in a deliverable state^ and the sale must be un- 
conditional. 

If A orders any ten sheep out of X's flock the goods are 
not specific. If he orders a table which he sees in course of 
making in X's shop the goods are incomplete. If he buys 
X'b stack of hay at so much a ton, the price to be ascertained 
when the hay is taken down and weighed, there is yet some- 
thing to be done to fix the price. 

But where the conditions of a sale are satisfied the contract 
operates as a conveyance. When, and so soon as, the parties 
are agreed the property in the goods passes to the buyer : he 
has the remedies of an owner in respect of the goods them- 
selves besides an action ex contractu against the seller if the 
latter fail to carry out his bargain, or part with the goods 
to a third party: the goods stand at his risk, if they are 
destroyed the loss falls on him and not on the seller. 

It is further important to bear in mind, not only that the 
difference between a sale and an agreement to sell is the dif- 
ference between conveyance and contract, but that an agreement 
to sell may become a sale on the fulfilment of the conditions 
on which the property in the goods is to pass to the buyer. 

As a rule there is no gi*eat diflBculty in determining whether, 
as a fact, these conditions have been fulfilled. But questions 
sometimes arise which admit of some doubt, in cases where 
there is an agreement for the purchase of goods which are 
not specific, and the seller has to appropriate the goods to the 
cofitract. Upon such appropriation the contract becomes a sale : 
it is therefore desirable to ascertain the precise moment at 
which property and risk pass to the buyer. 

If the buyer selects the goods to be appropriated, if he 
approves the selection made by the seller, or if the goods are 
delivered to a carrier on the authority of the buyer the appro- 
priation takes place at the moment of approval, or of delivery. 
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If however the seller has selected the goods on the authority 
of the buyer, but without his express approval, doubts may 
arise whether his selection is irrevocably binding upon him or 
whether it merely expresses an intention which he may alter. 
The question is one which I will not discuss here : it is a part Chalmers, 

^ ^ r Sale of Goods 

of the subject of the special contract of sale. Art,pp,4i-43. 

A different sort of question has arisen in cases where skilled 

labour has been expended on the thing sold in pursuance of 

the contract, and before the property is transferred. It has 

been asked whether the contract is a contract of sale or for 

the hire of services. The law may be taken to be now settled, 

that, whatever the respective values of the labour and the 

material, if the parties contemplate the ultimate delivery of 

a chattel the contract is for the sale of goods. 

' I do not think/ said Blackburn, J.» * that the test to apply in these 
cases is whether the value of the work exceeds that of the materials 
used in its execution : for if a sculptor was employed to execute 
a work of art, greatly as his skill and labour, supposing it to be of 
the highest description, might exceed the value of the marble on 
which he worked, the contract would in my opinion be nevertheless Lee v. 
for the sale of a chattel.' &!? Jji *** 

As to the form, it is enough to say that where, in absence Difference 
of a part acceptance and receipt or part payment, a note OTf^^^^^^ 
memorandum in writing is required, the rules applicable to 
contracts under § 4 of 29 Car. II. c. 3 apply to contracts 
under the Sale of Goods Act with one exception. 

The consideration for the sale need not, under this section, 
appear in writing unless the price is fixed by the parties. It 
then becomes a part of the bargain and must appear in the 
memorandum. Since the enactment only applies to con- 
tracts for the sale of goods, it will be presumed, if no 
consideration for the sale be set forth, that there is a promise 
to pay a reasonable price : but this presumption may be 
rebutted by evidence of an express verbal agreement as to 
price, so as to show that a memorandum which does not con- Hoadiey v. 

. , ... ^ . M-Laine. 

tarn the pnce is msumcient. . ><> ^ing. 48a. 
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(3) 
Does § 17 It remains to note that if there be no acceptance and 
in effect receipt, no part payment, and no memorandum or note m 
from §4? writing, the section declares that the contract shall not be 
^ enforceable by action/ * 

The Sale of Goods Act has thus set at rest another 
question which, though practically settled^, had remained 
for a long time uncertain in the case of the 17 th section 
of the Statute of Frauds. Like the 4th section of that Statute, 
the requirements of the Sale of Goods Act do not affetit the 
validity of the contract but only the proof of it ^. 

§ 4. Consideration. 

I have stated that Consideration is the universal requisite 
of contracts not under seal, and this is true of all contracts, 
even when the law has prescribed a form in which they should 
be expressed, so long as the form is not that of a Deed. There 
are exceptions to this rule, but they are of so marked and 
limited a character as not to detract from the generality of 
the principle upon which the rule is based. 
Considera- Consideration has been thus defined in the case of Currie r. 

tion de- 
fined. Mi8a : — 

I *A valuable consideration in the sense of the law may consist 
' either in some right, interest, profit, or benefit accruing to one 1 
party, or some forbearance, detriment, loss, or responsibility given, ' 
'" ?• u ^. suffered, or undertaken by the other.* 

Consideration therefore is something done, forborne, or 
suffered, or promised to be done, forborne, or suffered by the 
promisee in respect of the promise. It must necessarily be 
in respect of the promise^ since consideration gives to the 
promise a binding force. 

We may now lay down some general rules as to Considera- 
tion : — 

I Q. R. D. ' See the opinions expressed by Brett, L.J., in Britain v, Rossiter and by 

S^App. Ca. Lord Blackburn in Maddison v. Aldenon, 

488. 
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1. It is necessary to the validity of every promise not under 



2. It need not be adequate to the promise^ but must be 
of some value in the eye of the law. 

3. It must be legal. 

4. It must be either present or future, it must not be past. 

I. Consideration is necessary to the validity of every simple 
contract. 

The case of Lilians v. Fan Mierop would seem to show that Supra, p. 48. 
the rule which I have laid down was not so formulated as to 
cover all cases of simple contract in the year 1765. 

Lord Mansfield held that consideration was only one of Necessity 
several modes for supplying evidence of the promisor's inten- gideration. 
tion to bind himself; and that if the terms of a contract were 
reduced to writing by reason of commercial custom, or in 
obedience to statutory requirement^ such evidence dispensed 
with the need of consideration. The question arose again in 
1778. InRann v. Hughes, Mrs. Hughes, administratrix of an 
estate, promised in writing to pay out of her own pocket 
money due from the estate to the plaintiff. There was no 
consideration for the promise, and it was contended that the 
observance of the form required by 29 Car. II. c. 3. § 4 made 
consideration unnecessary. The case went to the House of 
Lords. The opinion of the judges was taken, and was thus 
delivered by Skynner, C.B. : — 7T.'R.35o(n). 

*It is undoobtedlj true that every man is by the law of nature 
bound to fulfil his engagements. It is equally true that the law of 
this country supplies no means nor affords any remedy to compel the 
pefformance of an agreement made without sufficient consideration' 
Such an agreement is "nudum pactum ex quo non oritur actio;" 
and whatsoever may be the sense of this maxim in the civil law, it 
is in the last-mentioned sense only that it is to be understood in 

our law All contracts are by the law of England divided into 

agreements by specialty and agreements by parol ; nor is there any 
such third class as some of the counsel have endeavoured to main- 
tain as contracts in writing. If they be merely written and not 
specialties, they are parol and a consideration must be proved.' 
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Excep- I have said that there are a few exceptions to the univer- 

general sality of this rule. They are two. 

(i) The promise of a gratuitous service, although not 

se€ p. 83-4. enforceable as a promise, involves a liability to use ordinary 
care and skill in performance. 

(2) In dealings arising out of negotiable instruments, such 
as bills of exchange and promissory notes, a promise to pay 

See Part III. money may be enforced though the promisor gets nothing 
and the promisee gives nothing in respect of the promise. 

These two exceptions represent legal obligations recognized 
in the Courts before the doctrine of consideration was clearly 
formulated ; they were engrafted upon the Common Law, in 
the first case from the historical antecedents of contract, in 
the second from the law merchant. It is better to recognize 
these exceptions, to define them and to note their origin, than 
to apply the doctrine of Consideration by forced and artificial 
reasoning to legal relations which grew up outside it. 

2. Consideration need not be adeqtiate to the promise^ btU must 

he of some value in the eye of the law. 

Adequacy Courts of law will not make bargains for the parties to a 

sideration ^^^^> ^^<^^ ^ ^ ^^^^^^^ S^^ what he has contracted for, will not 

inquire whether it was an equivalent to the promise which he 

gave in return. The consideration may be a benefit to the 

promisor, or to a third party, or may be of no apparent benefit 

to anybody, but merely a detriment to the promisee : in any 

Per Black, casc ' its adcquacy is for the parties to consider at the time 

^iton V. of making the agreement, not for the Court when it is sought 

L R. 9 QB. to be enforced.' 

55- 

The following case will illustrate the rule. 
Bainbridge Bainbridgc owned two boilers, and at the request of 

V. Finnstone, 

8A.&E.743. Firmstone allowed him to weigh them on the terms that 

they were restored in as g^ood a condition as they were lent. 

not re- Firmstone took the boilers to pieces in order to weigh them 
garded by . . . , 

the courts, and returned them in this state, and for breach of his promise 

Bainbridge sued him. It was argued that Bainbridge suffered 
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no detriment^ nor did Firmstone get any benefit by the 
permission to weigh the boilers^ and that there was no con- 
sideration for the promise to restore them in good condition. 
But the defendant was held liable. 

'The consideration is that the plaintiff, at the defendant's 
request, had consented to allow the defendant to weigh the boilers. 
I suppose the defendant thought he had some benefit: at any rate 
there is a detriment to the plaintiff from his parting with the posses- 
sion for ever so short a time.' 

In Haigh v. Brooks^ whei*e the consideration for a promise 10 a. & e. 
to pay certain bills of a large amount was the surrender of 
a document supposed to be a guarantee^ which turned out to 
be unenforceable^ the worthlessness of the document sur- 
rendered was held to be no defence to an action on the 
promise. 'The plaintiffs were induced by the defendant's 
promise to part with something which they might have kept^ 
and the defendant obtained what he desired by means of that 
j)romise.' 

Equity treats inadequacy of consideration as corroborative except in 
evidence of Fraud or undue influence, such as may enable f^ta^fe 
a promisor to resist a suit for specific performance, or get '*®™®^>^- 
his promise cancelled, in the Chancery Division of the High 
Court. But mere inadequacy of consideration, unless, in the 
words of Lord Eldon, it is so g^oss as 'to shock the con-Coiesv. 

• •!• !• • t oi»i> Trecothick, 

science and amount m itself to conclusive evidence of fraud,' 9Ves.a34. 
is not of itself a ground on which specific performance of 
a contract will be refused. 

Though consideration need not be adequate it must be real Reality of 
This leads us to ask what is meant by saying that considera- ^^^ ^^^' 
tion must be ' something of some value in the eye of the law.' 
I have said that the definition of Consideration, supplied 
by the Court of Exchequer Chamber in Currie r. Misa, l. r. 10. 
amounts to this — that cousideration is something done, for- 
borne, or suffered, or promised to be done, forborne, or suffered, i 
j by the promisee in respect of the promise. It is therefore Pbrms of 
I of two kinds, (i) a present act, forbearance, or sufferance, tuj^ ***" 
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constituting either the offer or the acceptance of one of the 
parties, and being all that can be required of him under the 
contract ; or (2) a promise to do, forbear, or suffer, given in 
return for a like promise. In the first case the consideration 
is present or executed, in the second it is future or executory. 

The offer of a reward for information, accepted by the 
supply of the information required; the offer of goods, 
accepted by their use or consumption, are illustrations of 
executed consideration. Mutual promises to marry; a pro- 
mise to do work in return for a promise of payment, are 
illustrations of executory consideration. 

The fact that the promise given for a promise may be 
dependent upon a condition does not affect its validity as 
a consideration. A promises Z to do a piece of work for which 
X promises to pay if the workmanship is approved by M. 
The promise of X is consideration for the promise of A. 
Tests of When an action is brought upon a promise we have to 

'**"*'• ask:- 

(a) Did the promisee do, forbear, suffer, or promise any Hi u^ 
in respect of his promise ? 

(5) Was his act, forbearance, sufferance, or promise of any 
ascertainable value ? 

(<?) Was it more than he was already legally bound to do, 
forbear, or suffer ? 

(a) Apart from the view entertained by Lord Mansfield as 
to the substitution of writing for consideration as evidence 
of the intention of the parties in commercial contracts, we 
find eases in comparatively modem times which have raised 
a doubt whether consideration, under certain circumstances, is 
necessary to make a promise actionable. 

The cases have resulted in the establishment of two rules : — 

Motive is not the same thing as consideration. 

Consideration must move from the promisee. 

Motive mmt be distingxdfthed from consideration, 
2 Q. B. 851. In Thomas v. Thomas, a widow sued her husband^s executor 
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for breach of an agreement to allow her to occupy a house^ 
which had been the property of her husband^ on payment of 
a small portion of the ground-rent. It appeared at the trial MotWe 
that the executor in making the agreement was carrying out sideration, 
a wish expressed by the deceased that his wife should have 
the use of the house. The Court held that a desire on the 
part of an executor to carry out the wishes of the deceased 
would not amoimt to a consideration. ^Motive is not the same 
thing with cofisideration. Consideration means something of 
some value in the eye of the law^ moving from the plaintiff.' 
But it was further held that the undertaking to pay ground- 
. rent by the plaintiff was a consideration for the defendant's 
promise, and that the agreement was binding. 

The confusion of motive and consideration has appeared in 
other ways. 

The distinction between good and valuable consideration, or flwod con- 
family affection as opposed to money value^ is only to be 
found in the history of the law of Real Property. Motive 
has most often figured as consideration in the form of 
a moral obligation to repay benefits received in the past. It 
is clear that the desire to i-epay or reward a benefactor is 
indistinguishable^ for our purposes, from a desire on the part 
of an executor to carry out the wishes of a deceased friend, 
or a desire on the part of a father to pay the debts of his Monimore 
son. The mere satisfaction of such a desire^ unaccompanied 6'm. & w. 
by any present or future benefit accruing to the promisor 
or any detriment to the promisee^ cannot be regarded as of 
any value in the eye of the law. 

At the end of the last and beginning of the present century, past con- 
the moral obligation to make a return for past benefits had 
obtained currency in judicial language as an equivalent to 
consideration. The topic belongs to the discussion of past as 
distinguished from executed or present consideration^ but it is 
well here to insist on the truth that past consideration is no 
consideration^ and that what the promisor gets in such a ca«e 
is the satisfaction of motives of pride or gratitude. The 
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11 A. & E. question was settled once for all in EaHwood v. Kenyan, and 
^^ ' a final blow given to the doctrine that past benefits would 

support a subsequent promise on the ground of the moral 
obligation resting on the promisor. 'The doctrine/ says 
Lord Denman, 'would annihilate the necessity for any con- 
sideration at all, inasmuch as the mere fact of giving a 
promise creates a moral obligation to perform it.' 

Consideration must move from tAe promisee. 

It has been argued that where two persons make a contract 

in which one of them promises to confer benefits upon » third 

party, the third party can sue upon the contract for the money 

or other benefit which it is agreed that he should receive. 

Part III. The matter concerns mainly the operation of contract, but 

it is plain that if such a contention were well founded, a man 

could sue on a promise not made to him, nor supported by any 

consideration which he had furnished. 

It was at one time held that where A made a binding 

promise to X to do something for the benefit of the son or 

daughter of X, the nearness of relationship, and the fact that 

Dutjonv. the contract was prompted by natural affection, would give 

a»o- a right of action to the person interested. 

This however is no longer law. ' It is now established that 

Tweddie v. no stranGTcr to the consideration can take advanta^re of a con- 
Atkinson, ^ ^^ 
1B.&S.398. tract, though made for his benefit ^' 

So we may say that a promisor cannot be sued on his 

promise if he made it merely to satisfy a motive or wish, 

nor can he be sued on it by one who did not furnish the 

consideration on which the promise is based. 

(b) We now come to the class of cases in which the con- 
sideration turns out to be of no ascertainable value. 
Prima Physical or legal impossibility, obvious upon the face of the 

impoc«i- contract, makes the consideration unreal. The impossibility 
bility. must be obvious, for if it is only a practical impossibility such 

' As to the effect of a promise which amounts to a declaration of trust, 
see Part III. ch. i. § 2. 
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as would arise from the death or destruction of the subject- 
matter of the contract^ it would have a different effect. If 
existing^ unknown to the parties when the promise was made, 
it might avoid the contract on the ground of mistake. If 
arising subsequent to the contract, it might imder certain 
circumstances be a ground of discharge. 

But a promise to pay money in consideration of a promise Physical 
to discover treasure by magic, to go round the world in a week, 
or to supply the promisor with a live pterodactyl, would be 
void for unreality in the consideration furnished., 

And an old case furnishes us with an instance of a legal or legal, 
impossibility. A bailiff was promised £40 in consideration 
of a promise made by him that he would discharge a debt 
due to his master. The Court held that the bailiff could S*7«y ^• 

Gibbons 

not sue ; that the consideration furnished by him was 'illegal/ ' ^''- '^'• 
for the servant cannot discharge a debt due to his master. 
By ' illegal' it is plain that the Court meant l^ally impossible. 

Again, a promise which purports to be a consideration may 
be of too vague and unsubstantial a character to be enforced. 

A son gave a promissory note to his father : the father's Ua- , 
executors sued him upon the note, and he alleged that his 
father had promised to discharge him from liability in con- 
sideration of a promise on his part that he would cease from 
complaining, as he had been used to do, that he had not 
enjoyed as many advantages as his brothers. It was said ^^^^ ^- ^ 
that the son's promise was no more than a promise ' not to •'• ^*^*** ^^' 
bore his father,' and was too vague to form a consideration 
for the father's promise to waive his rights on the note. 

So too promises to pay such remuneration a9 shall be deemed Taylor v. 

* ^ *^ "^ Brewer, i M. 

right; to retire from the practice of a trade so far as the law ^^- "^o- 
aUows^ have been held to throw upon the Courts a respon- 
sibility of interpretation which they were not prepared to Navies v. 
assume. ^^ ^' 359« 

There are cases in which it is diflBcult to determine whether 
the consideration is real or not. A good illustration of such 

o 
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cases is furnished by promises of forbearance to exercise 

a right of action^ or agreements to compromise a suit. 

4 East, 455. In Jo}ie9 V. AshbumAam action was brought on a promise 

Forbear- to pay the plaintifl^ a sum of money in consideration of his 

sue^ ^ forbearance to sue for a debt alleged to be due to him from 

a third party deceased. The pleadings did not state that 

there were representatives of the estate of the deceased to- 

, wards whom this forbearance was exercised, or assets out 

of which the claim might be paid. It was held that such 

la forbearance was no consideration for a promise made in 

I respect of it. * How/ said Lord EUenborough, ' does the 

plaintiff show any damage to himself by forbearing to sue, 

when there was no fund which could be the object of suit, 

where it does not appear that any person in rerum nalura was 

liable to him ? ' 

p:xtent of But where there is a definite person against whom a right 

ance. ^^ action exists, forbearance to sue, for however short a time, 

has been held to be consideration for an assignment or a 

promise to assign documents of title to goods. 

2Q. B. D. In Least v, Scott the consignee of a cargo obtained an 

advance of money on a promise to give security for the 

advance. Shortly after this he assigned a bill of lading of 

the cargo among other securities for the advance made. It 

was argued that the consideration for this assignment was 

past, and so unreal, but the Court of Appeal held that since 

action could have been brought at any time on the promise 

to give security, and was not brought, ' the consideration for 

the assignment of the bill of lading was a forbearance to sue 

for an indefinite and unspecified time.' The assignment ^ Hayed 

the hand of the creditor ^.' 

^ This case is a good illustration of forbearance as a consideration, but 
it is not free from difficulty of another sort. If the creditor was entitle<i 
to an immediate performance of the promise to give cover, the debtor, in 
indorsing to him the bill of lading, did no more than he was legally bound 
to do. Then there was no consideration for the forbearance, and the whole 
contract seems to fall to pieces. 

The indorsement was in truth a part performance of a promise to give 
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In the Alliance Bank v. Broom, Mr. Broom being largely a Dr. & Sm. 

289. 
indebted to the Bank was asked to give security for his debt. 

He promised to assign warrants for the delivery of certain 

goods^ afterwards failed to do so^ and the Bank sought specific 

performance of the promise. It was argued that the existence 

of the debt was no consideration to support the agreement^ 

but the Court held, that though there was no promise on the 

part of the Bank not to sue for the debt^ ' yet the effect was 

that the Bank did give^ and Broom received the benefit of 

some degree of forbearance, nol indeed for any definite time, but 

at all events some extent of forbearance,^ 

The compromise of a suit is based upon the same considera- Oom- 
tion. A man may have no cause of action^ but he may ^^'^ ^ 
honestly think he has one, and mean' to try and enf oroe it. If 
then the party threatened with legal proceedings, though he 
may know that he has a good defence, in order to escape the 
inconvenience and anxiety of litigation, makes a compromise, 
he will be bound by its terms. 

But the plaintiff must believe that he has a case. 

'It would be another matter/ said Cockbum, G.J., 'if a person 
made a claim which he knew to be unfounded, and by a compromise ^'^^^'^ ^* 
derived an advantage under it : in that case his conduct would be heim, 
fraudulent.' J;*^^*^*®' 

So in Wade v. Simeon, where the plaintiff admitted on the aC.B. mb- 
pleadings that he knew his claim to be unfounded, the com- 
pron^ise was not held binding. 

In the contracts which arise from the gratuitous deposit of Oratuit- 
a chattel or from gpratuitous employment, the consideratioD is ment 
not obvious. But the two cases are distinguishable. 

Where property is placed in the hands of a bailee or deposi- 
tary, the mere parting with possession is detriment to the 
bailor, such as will support an implied promise by the bailee 
to use reasonable caro in the custody of the property, or an 

cover, which promise was made in consideration of an advance. There 
reallj seems io have been no need to build up a new contract out of the 
indorsement and the forbearance. 

G % 
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express promise to undertake services in respect of it. A 

allowed two bills of exchange to remain in the hands of X, and 

X promised to get the bills discounted and pay the money to 

Hartv. A'b account; this promise was held to be made upon good 

Miles. 

4 CB^N.s. consideration^ namely^ the permission given to Z to retain 

the bills. 
Gratui- But where A employs X to render services to him gratui- 

ployment. tously the case is different. When X enters upon the em- 
ployment he is bound to use reasonable care in the execution 
of it: till he has entered into the employment there is no 
consideration for his promise to execute it^ and neither party 
is bound. It might be possible to frame a binding contract^ 
though no reward was to be given for the work done. A 
promise by ii to X, that if X would undertake certain work 
A would employ no one else^ might be a consideration for 
a promise by X to undertake the work, for the Court would 
. probably decline to ask what advantage X anticipated from 
the exclusive right to do certain work for A, 

But this is not the case before us. There is no doubt that 
a mere request by ^ to X for services, assented to by X, 
creates a liability on the part of X to use due care when, 
and not brfore^ the service is entered upon. A sued X for 
non-completion of a warehouse which X had undertaken to 
complete by a certain day: and also for having used new 
materials in the building instead of old materials which he 
was ordered to use as far as they would go. No consideration 
was alleged for the undertaking of X, and the King's Bench 
held that he was not liable for the non-feasance or non- 
completion of the building, but that he was liable for the 
mis-feasance in that having entered on the employment he 
Gat^!^ increased the cost of the work by using new materials instead 

5 T. R. 143. Qf q1^^ < fjiQ defendant i% hound in consequence of having 

entered on the work, and whether the work were or were not to 
be performed for hire, X was not to injure A.^ 
22JiJ32"^' Again, A asked X to insure his house against fire. X 
X Esp. 75. undertook to do so, and effected the policy so, carelessly that 
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A could not recover upon it when his house was burned down. 
X was held liable in damages to A : but if he had not insured 
at all A would have had no remedy ^. Here is an agreement 
which when made g^ves no cause of action^ but which is 
rendered actionable by performance ; the employer is liable to 
indemnify the employed against loss or expense ; the employed 
is liable if he fail to use reasonable care ^. 

It is idle to say that the trust reposed in the person em- 
ployed is the consideration for his promise to use reasonable 
care; for the promise becomes bindings not when it is made^ 
but when performance has b^^. Nor can we say that the 
liability arises ex delicto, for it springs from the undertaiung 
or contract. The relation of the parties is nearer to that 
which was effected by the Matidatum of Roman law ; it is an 
anomaly in the English law of contract. 

(c) Does the promisee do, forbear, suffer, or promise more Perform- 
than that to which he is legally bound ? If the promisor public 
gets nothing in return for his promise but that to which he ^^^^' 
is already legally entitled, the consideration is unreal. 

This may occur where the promisee is under a public duty 
to do that which he promises to do. Where a witness has 
received a subpcena to appear at a trial, a promise to pay him CoiUnsv. 

• 1 1 . t . Godefroy, 

anything beyond his expenses, is based on no consideration, i b. & a. 
the witness is bound to appear and give evidence. 

But a police-constable who sued for a reward offered for the 
supply of information, leading to a conviction, was held en- EngUnd v. 

,. ,, i.ii Davidson. 

titled to recover, since the services rendered were outside the " a. & e. 
scope of his ordinary duties. 

On the same principle a promise not to do what a man 
l^fally cannot do is an unreal consideration. The case of 

^ See on this point Hare on Contract, 158-161 ; Parsons on Contract, ii 4 Johns, 84. 
103, and the case of Thome v. Deaa in the Supreme Court of New York. 

* Wakmson v. Coverdale was decided at nisi prius, and the plaintiff 
ultimately failed to prove any promise by the defendant ; but the ease is 
the only one in whieh the point as to gratuitous employment is raised 
neatly; it is pretty fiilly set out in the note to Coggs v. Bernard, and is Smith, U C. 
elsewhere cited with approval. ** '^* 
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a c. B. 548. Wade v. Simeon, cited in discussing forbearance as a considera- 
tion^ is a sufficient illustration of this point. 

IVomise Again^ we find unreality of consideration where the promisee 

exiHtrng'^™ undertakes to fulfil the conditions of an existing contract. 

contraot. jn the course of a voyage from London to the Baltic and 
back two seamen deserted^ and the captain, being unable to 
supply their place^ promised the rest of the crew that if they 
would work the vessel home the wages of the two deserters 
should be divided amongst them. This promise was held not 
to be binding. 

*The agreement is void for want of consideration. There was 
no consideration for the ulterior pay promised to the mariners 
who remained with the ship. Before they sailed from London 
they had undertaken to do all they could under all the emergencies 
Sulk V. My- of the voyage. . . . The desertion of a part of the crew is to be 
3x7.'' considered an emergency of the voyage as much as their death; 

and those who remain are bound by the terms of their original 
contract to bring the ship in safety to her destined port.' 

Hartley v. Hcrc again it would have been otherwise if risks had arisen 

Pon sonD V 

7E.& 6.872. which were not contemplated in the contract. Such a contract 
as that which the seamen had entered into in the case just 
cited contains an implied condition tliat the ship should be 
seaworthy. So where a seaman had signed articles of agree- 
ment to help navigate a vessel home from the Falkland Isles^ 
and the vessel proved to be unseaworthy^ a promise of extra 

Turner V. rcward to iuducc him to abide by his contract was held to 

Owen,3F.&. , , . ,. 

*"• 176- be bmdmg. 

The actual performance of that which a man is l^fally\ 
I bound to do^ stands on the same footing as his promise to do 
Perform- | that which he is legally compellable to do ^. The rule seems 
existing ' & logical deduction from the doctrine of consideration^ but 
contract, g^^^ applications of it have met with severe criticism. 

The payment of a smaller 9um in satirfaction of a lurger %% not 
a good discharge of a debt '. It is in &ct doing no more than 

(i^l 1 Q. B. * The difficultj suggested rather than raised by the case of Syng9 v. Synpe 
^^' has been touched upon in a note to p. 15. 

I Sm. L. c. « It is strange that this rule should still be spoken of as the rule in Cwmber 
366. ed. 9. *^ 
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a man is already bound to do, and it is no consideration for 
a promise^ express or implied^ to forego the residue of the debt. 
There must be something different to that which the recipient what 
is entitled to demand^ in the thing done or given^ in order to musuL 
support his promise. The difference must be real, but the <^fferent ; 
fact that it is slight will not destroy its efficacy in consti- 
tuting a consideration, for if the Courts were to say that the 
thing done in return for a promise was not sufficiently unlike ' 
that to which the promisor was already bound, they would in 
&ct be determining the adequacy of the consideration. Thus, 
the giving a negotiable instrument for a money debt, or 'thcf 
gift of a horse, a hawk or a robe, in satisfaction, is good. Fori 
it shall be intended that a horse, a hawk or a robe might be 
more beneficial to the plaintiff than money, in respect of some Pinners case. 
circumstance, or otherwise the plaintiff would not have accepted "7. . 
it in satisfaction.' 

It would seem plain that if a man wishes to make a binding else no 
promise, otherwise than under seal, to forego legal rights, such tion for 
a promise must needs depend for its validity upon the rules J^^^J^" 
common to all promises. But we should look at a promise of forego, 
this sort when it is made before, or again when it is made 
after, the contract is broken : for the general rule is subject to 
some variations of detail in the two cases. 

If a contract is wholly executory, and the liabilities of both Contract 
parties as yet uufulfiUed, it can be discharged by mutual ^^^'^ ^' 
consent, the acquittance of each from the other's claims being 
the consideration for the promise of each to waive his own. 

A contract in which A, one of the parties, has done his part. Contract 

and X, the other, remains liable, cannot (except in the case of ^^^^^ ^ ' 

bills of exchange or promissory notes) be discharged by mere Foster v. 

consent, but it may be discharged by the substitution of a 6 Ex. 83^ 

new agreement. A has supplied X with goods according to <^^ *• 

r. WoM. In thai case it was held that a promissory note for £5 was no 
satisfiaction for a debt of £15, not because there was no consideration (for 
a negotiable instrument was given for a debt) but because the satisfaction 
was inadequate. Such a decision would hardly be supported now (see 
editor* 8 note to the case at p. 373). 
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a contract. X owes A the price of the goods. If A waives 
his claim for the money^ where is the consideration for his 
promise to waive it? 1i A and X snbstitnte a new agree- 
ment^ to the effect that X on paying half the price shall be 
exonerated from paying the remainder^ where is the con- 
sideration for A'b promise to forego the payment of half the 
smn due to him ? The new agreement needs consideration : 
there mnst he some benefit to ^ or 4^riment to X in return 
for J's promise. Detriment to X there can be none in paying 
half of a sum the whole of which he may at any time be 
compelled to pay; and benefit to A there can be none in 
receiving a portion of a som the payment of which he can at 
any time compel. Unless A receives something different in 

Goddard v. kind^ a chattel, or a negotiable instrument^ or a fixed for an 

9Q. B.D.37. uncertain sum^ his promise is g^tuitous and must be made 
under seal. 

Contnet We now come to cases where the contract is broken and 
^ ^^' a promise made to forego the right arising from the breach. 

right in Where the right itself is in dispute the suit may be com- 

*^" ^" promised as already described. 

Right Where the right is undisputed, the amount due may be 

admitted : _. . _, . 

uncertam or certam. 

damages If it is uncertain^ the payment of a liquidated or certain 

Wilkinson ^^^^ would be Consideration for foregoing a claim for a larger 

rA.S£*io6. though uncertain amount. 

Right If it is certain^ the promise to for^^o the claim or any 

damages ' portion of it can only be supported by the giving of something 

certain, different in kind, or by a payment at an earlier date or in 

different manner to that agreed on. 

And whether the sum due is of certain or uncertain amount 

the consideration for the promise to forego must be exectited. 

The parties must not only have agreed, but their ag^reement 

must be carried out if it is to be an answer to the original 

cause of action. Where it has been carried out it is an accord 

and satUfactioHy where it has not been carried out it is an 

accord executory. As is said in an old case, ^ accord executed is 
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satisfaction : accord executory is only substituting one cause of Lynn v. 
action in the room of another^ which might go on to any extent/ » h. bi. 319- 

Some denimciation and some ridicule have been expended 
on the rule that the payment of a smaller sum in satis&ction 
of a larger is not a good discharge of a debt. And yet^ as 
was said in a judgment in which the House of Lords recently 
affirmed the rule^ ^ it is not really unreasonable^ or practically Foakes v. 
inconvenient^ that the law should require particular solem- Ca. 605. 
nities to give to a gratuitous contract the force of a binding 
obligation.' 

There seems to be no difference between a promise by /it to 
X to give him £45 on demand^ and a promise by ^ to X to 
excuse him £45 out of £50 then due. If consideration is 
needed in the one case^ it is needed in the other^ and there can 
be no reason why the law should favour a man who is excused 
money which he ought to pay, more than a man who is pro- 
mised money which he has not earned. 

A composition with creditors appears at first sight to be Composi- 
an infraction of the rule^ inasmuch as each creditor under- creditors, 
takes to accept a less sum than is due to him in satisfaction 
of a greater. But the promise to pay^ or the payment of 
a portion of the debt, is not the consideration upon which the 
creditor renoimces the residue. That this is so is apparent 
from the case of litch v. Sutton. There the defendant, a 5 East. 230. 
debtor, compounded with his creditors and paid them 7^. in 
the pound ; he promised the plaintiff, who was one of the 
creditors, that he would pay him the residue when he could ; 
but the plaintiff nevertheless gave him a receipt of all claims 
which he might have against him 'from the beginning of 
the world to that day.' The plaintiff subsequently brought 
an action for the residue of his claim ; the defendant pleaded 
the acceptance of 7«. in the pound in full of all demands : but 
this was held to be no answer to the plaintiff's claim. 

*It is impossible,' said Lord Ellenborough, Ho contend that 
acceptance of £17 108. is an extinguishment of a debt of £50. 
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There must be some consideration for a relinquishment of the 
residue; something collateral, to show a possibility of benefit to 
the party relinquishing his further claim, otherwise the a^eemeut 
is nudum pactum,* 

Cc^iiMidera- The consideration in a composition with creditors must 

coinposi- therefore be something other than the mere acceptance of 

a new ^ Smaller sum in satisfaction of a larger : it is the substitution 

agree- of a new agreement with new parties and a new consideration. 

The Common Law on this point (apart from the various 

2i5.&Ad.3a8. Bankruptcy Acts) was settled in the case of Good v. CAeesman, 

There the defendant^ a debtor who had compounded with 

his creditors^ set up as against an individual creditor suing 

for the whole of his debt^ not a separate promise by that 

creditor to forego the residue^ but a composition made with all 

the creditors. The composition was held to be a good defence 

to the action^ and the consideration which supported each 

creditor's promise to accept a lesser sum in satisfaction of 

<;txKi V. a OTeater was thus stated by Parke, J. : — ' Here each creditor 

Cl.resroan, ° . . 

au &Ati.335. eutcrcd into a new agreement with the defendant (the debtor), 
the consideration of which, to the creditor, was a forbearance 
by all the other creditors, who were parties, to insist upon 

Hoyd V. their claims.' It is not the payment of a portion of the debt, 

Hind. I H. & ... 

sia?il^v which forms the consideration in the case of a composition 
s^ElT'aV* ^' with creditors, but the substitution of a new agreement with 
p. 193. different parties for a previous debt. 

The composition with creditors is therefore no exception 
to the general rule, inasmuch as the debtor not only pays the 
creditor a portion of the sum due, but procures a promise by 
each of his other creditors, or by a certain number of them, 
that each will be content with a similar proportionate payment 
if the others will forbear to ask for more. And creditor X 
not merely gets payment of los, in the pound from his 
debtor A^ but a promise from creditors T and Z that they 
too will be content with a payment of los. in the pound. 

Promise to It is not difficult to see that consideration is unreal if it 
t^ntraa consist in a promise g^ven to perform a public duty or a con- 



Chap. IT. § 4. REALITY OF CONSIDERATION. 91 

tract already made with the promisor. It is harder to answer with third 
the question whether the performance or promise to perform an ^ ^' 
existing contract with a third party is a real consideration. 

We must note two cases dealing with this form of con- 
sideration. 

In SAodwell v. SAadtoell the plaintiff had promised to marry 9 cb., n.s. 
X : his uncle promised him in writing that if he married X he 
should receive £150 a year during the uncle's lifetime. He 
married X; the annuity fell into arrear ; the uncle died^ and 
the plaintiff sued his executors. The Court differed as to the 
existence of a consideration for the uncle's promise. Erie, 
C.J., and Keating^ J., inclined to regard it as the offer of 
a promise capable of becoming a binding contract when the 
marriage took place. Byles, J.^ dissented, holding that the 
plaintiff had done no more than he was legally bound to do, 
and that his marriage was therefore no consideration for the 
uncle's promise. 

In ScoUon v, Pegg^ Scotson promised to deliver to Pegg 6H.&N.29S. 
a cargo of coal then on board a ship belonging to Scotson, and 
Pegg promised in return to unload it at a certain rate of speed. 
This he failed to do, and when sued for breach of his promise, 
pleaded that Scotson was under contract to deliver the coals 
to X or to Xs order, and that X had made an order in favour 
of Pegg. Scotson therefore in promising to deliver the coals 
promised no more than he was bound to perform under his 
contract with Z, and Pegg alleged that there was no con- 
sideration for his promise to unload speedily. 

The Court held that Pegg was liable, since it was not 
inconsistent with the pleadings that there might have been 
some dispute as to Pegg's right to the coals, or some claim 
upon them foregone by Scotson : but Wilde, B., said, ' If a Difficui- 
person chooses to promise to pay a sum of money in order to gjl^t^by 
induce another to perform that which he has already con- ^^^^^'^ 
traeted with a third person to do, I confess I cannot see why well and 
such a promise should not be binding.' Pegg**^" ^ 

In both these cases the decisions are teconcileable with the 
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doctrine of consideration^ but not the dicki on which the 
decisions rest. 

In Shadwell v. Skadwell the original contract was executory ; 
the nephew and M, to whom he was engaged^ might have 
put an end to it by a mutual waiver of their respective 
promises. The nephew^ at the request of his unde^ abandoned, 
or agreed to abandon^ a right which he might have exercised 
in concurrence with if; and the abandonment of a right has 
always been held to be consideration for a promise. 

In Scotson v. Fegg the Court clearly thought that the 
promise to deliver coals to the defendant might have been 
something more than a mere performance of an existing 
promise to a third party ; that there might have been a right 
waived or claim foregone which did not appear on the plead- 
ings. So far the decisions are consistent with principle, but 
there are dicta which seem to show that two judges in the 
first case^ and Baron Wilde in the second, thought that a 
promise given in consideration of the performance or promise 
to perform a contract with a third party was binding. 
The deci- Whether the promise is conditional on the performance of 
sistent ^^e contract made with the third party, or whether it is given 
ci^le ^"'^ ^^ return for a promise to perform, does not seem to make any 
difference in principle. If we say that the consideration is 
the detriment to the promisee in exposing himself to two suits 
instead of one for the breach of contract we beg the question, 
for we assume that an action would lie on such a promise. If 
we say that the consideration is the fulfilment of the promisor's 
desire to see the contract carried out, we seem to confound 
motive and consideration. 

At least, one may say that on principle the performance or 
promise to perform an outstanding contract with a third party 
is not of itself consideration for a promise, and that the prac- 
tical result of the cases is not inconsistent with this rule. 

3. (hMideratum must be legal. 
Li'gality This rule should be mentioned here, but we must deal with 
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it later when the time oomes to coDsider^ as an element in the of con- 
Formation of Contract, the legsflity of the objects which the tion. 
parties have in view when they enter into a contract. 

4. CofuideratUm may he executory or executed^ it must not 
le past. 

We now come to deal with the relation of the consideration Considera- 
te the promise in respect of time. The consideration for 
a promise may be executory y and then it is a promise given for executory, 
a promise ; or it may be executed, and then it is an act or executed, 
forbearance given for a promise, the act or forbearance 
constituting at once the proposal or acceptance and the con- 
:r sideration for the promise given in respect of it; or it may 1 
, be pasty and then it is a mere sentim^it of gratitude or imd past. 
honour prompting a return for benefits received ; in other 
I \ words, it is no consideration at all. 

As to executory considerations, nothing remains to be added Executory 
to what has been said already. I have shown that a promise tion : 
on one side is good consideration for a promise on the other, ante, p. 76. 

A contract arises npon executed consideration when one Executed 
of the two parties has, either in the act which constitutes ^jJJJf^ *^' 
an offer or the act which constitutes an acceptance, done 
all that he is bound to do under the contract, leaving an 
outstanding liability on one side only. These two forms of 
consideration are described by Mr. Leake as ' acceptance of Leake on 

Contracts, 

an executed consideration,^ and ' consideration executed upon p- 36. ed. 3. 
request' : corresponding to the offer of an act for a promise. Ante, pp. 
and the offer of a promise for an act. 

In the first case a man offers his labour or goods under Offer of an 
such circumstances that he obviously expects to be paid for promise. 
them; the contract arises when the labour or goods are 
accepted by the person to whom they are offered, and he by 
his acceptance becomes bound to pay a reasonable price for 
them. 'K I take up wares from a tradesman without any PerXindai, 
agreement of price, the law concludes that I contracted to ^^^le/* 
pay their real value.' So in HaH v. Mills the defendant had ^o^»"« '^s,. 
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ordered four dozen of wine and the plaintiff sent eighty the 
defendant retained thirteen bottles and sent back the rest, 
and the plaintiff sued him on the original contract for the 
purchase of four dozen. It was held that the retention of 
thirteen bottles was not an acquiescence in the miBperform- 
ance of the original contract, but a new contract arising upon 
the acceptance of goods tendered, and that the plaintiff could 
only recover for thirteen bottles. ' The defendant orders two 
"'m^'&w*' ^^^®^ ^^ ®*^^ ^^® *^^ y^^ send four : then he had a right 
^^' to send back all ; he sends back part. JFAat is it but a netr 

contract as to tie part he keeps ?* 

It must, however, be borne in mind that where the person 
to whom such an offer is made has no opportunity of ac?- 
cepting or rejecting the things offered, an acceptance which 
95 L. J. Exch. he cannot help will not bind him. The case of Taylor v. Laird , 
Ante, p, 18. already cited, illustrates this proposition. The difficulty 
which would arise, should such an enforced acceptance create 
a promise, is forcibly stated by Pollock, C.B. : — ' Suppose 
I clean your property without your knowledge, have I then 
a claim on you for payment? One cleans another's shoes; 
what can the other do but put them on ? Is that evidence of 
a contract to pay for the cleaning ?' 
Offer of a The 'consideration executed upon request/ or the contract 
for anTct. which arises on the acceptance by act of the offer of a pro- 
mise is best illustrated by the case of an advertisement of 
a reward for services which becomes a promise to give the 
reward when the service is rendered. In such cases it is not 
the offeror, but the acceptor, who has done his part at the 
moment when he enters into the contract. If A makes 
a general offer of reward for information and X supj^lies the 
Engjand v. information, A^s offer is turned into a promise by the act of X, 

II A. & E. and X at one and the same time concludes the contract and 

856. 

performs his part of it. 

And this form of consideration will support an implied 
as well as an express promise where a man is asked to do 
some service which will entail certain liabilities and expenses. 
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The request for such services implies a promise^ which be- 
comes binding when the liabilities or expenses are incurred^ 
to make good his loss to the promisee. A lady employed an 
auctioneer to sell her estate ; he was compelled in the course 
of the proceedings to pay certain duties to the Crown, and it 
was held that the fact of employment implied a promise to 
indemnify for money paid in the course of the employment. Brittam v. 
'Whether the request be direct, as where the party is ex- i4M.'&w. 
pressly desired by the defendant to pay ; or indirect, as where 
he is placed by him under a liability to pay, and does jpayy 
makes no difference.' 

It is probably on this principle, the implication of a pro- x Sm. L c. 
mise in a request, that the case of Lampleigh v, Braithwait is 
capable of explanation. If so^ we do not need the theory that 
a subsequent promise to make a return for things done on 
request relates back to the request and is embodied in it. 
But of this we shall speak shortly. 

It remains to distinguish executed from past consideration. Present 

A past con sideration is^ in effect^ no consideration at all ; ^^^^l^ 

that is to say, it confers no benefit on the promisor, and in- ^^^. p*'*'^ 

* ^ • ^ , ^ ^ considern- 

volves no detriment to the promisee in respect of his promise, tion. 
A past consideration is some act or forbearance in time past 
by which a man has benefited without thereby incurring any 
legal liability. If afterwards, whether from good feeling or 
interested motives it matters not, he makes a promise to the^ 
person by whose act or forbearance he has benefited, and thatj 
promise is made upon no other consideration than the past) 
benefit, it is gratuitous and cannot be enforced; it is based ^ 
upon motive and not upon consideration. 

The rule that a past consideration will not support a subse- 
quent promise is only another mode of saying that every 
promise, whether express or implied, must, in order to be 
binding, be made in contemplation of a present or future 
benefit to the promisor. 

A purchased a horse from Z, who afterwards, in considera- 
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tion of the previous sale^ promised that the horse was soond ^ 
and free from vice. It was in fact a vicious horse. The Court 
held that the sale created no implied warranty or promise that 
the horse was not vicious ; that the promise must therefore be 
regarded as independent of the sale, and as an express promise 
r Roscoriav. based upon a previous transaction. It fell therefore 'within 

Thomas, 

3 Q. B. 234. the general rule that a consideration past and executed will sup- 
port no other promise than such as would be implied by law.' 
To the general rule thus laid down certain exceptions are 
said to exist ; and it is proposed to endeavour to ascertain the 
nature and limits of these exceptions^ which are perhaps fewer 
and less important than is sometimes supposed. 

Consider-' (a) A past consideration will^ it is said^ support a subse-i' 

moved by I ^^®"^* promise, if the consideration was given at the request n 

previous Ij of the promisor. 

request. . 

Hobart, 109^ lu Lampleigh v. Braithwaitj which is regarded as the leading 

iSm.L.c. case upon this subject, the plaintiff sued the defendant for 

£120 which the defendant had promised to pay to him in. 

consideration of services rendered at his request. The Court ' 

here agreed that a mere voluntary courtesy will not have 

consideration to uphold an assumpsit. But if that courtesy 

were moved by a suit or request of the party that gives the 

assumpsit it will bind; 'for the promise, though it follows, 

yet it is not naked, but couples itself with the suit before, • 

and the merits of the party procured by that suit.' 

The case of Lampleigh v. Braithwait was decided in the year 

1 615, and for some time before and after that decision, cases 

are to be found which go to show, more or less definitely, 

that a past consideration if moved by a previous request will 

support a promise ^. But from the middle of the seventeenth 

century until the present time no direct authority for the rule 

8ir.CL.468. can be discovered, except the case of Bradford v. BouMon, 

450- * decided in the Irish Court of Exchequer in 1858. The rule 

Modern is laid down in text-books, but in the few cases in which 
interpre- 

^ See cases collected in the note to Hunt v Bate, 3 Dyer, 973 a. 
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it is touched upon it is regarded as open to question, or as tations of 
susceptible of a different interpretation to that which is placed 
upon it in the books. 

Thus in Kaye v. Button^ Tindal, C. J., first lays down the 7 m. & Gr. 
rule that where a consideration executed implies a promise 
of a particular sort, a subsequent promise based on the same 
consideration is not binding. By this he means that when 
from the acceptance of consideration executed, the law implies 
a promise by the acceptor to make a return, the consideration 
is exhausted upon that promise. There is nothing further to 
support a subsequent and independent promise. 

He then goes on to say : — 

"The case may perhaps be different where there is a considera> 
tion from which no promise would' be implied by law: that is, 
where the party suing has sustained a detriment to himself or 
conferred a benefit on the defendant at his request under circum- 
stances which would not raise any implied promise. In such cases 
it appears to have been held in some instances that the act done at 
the request of the party charged is a sufficient consideration to 
render binding a promise afterwards made by him in respect of the 

act so done But it is not necessary to pronounce any opinion g*y« v- 

upon that point.' 7 M. & Gr. 

8x6. 

These words suggest that Tindal, C. J., regarded the old 

interpretation of the rule as open to question. Its application 

is further narrowed by Maule, J., in Elderton v, Emmem. 'An 4 c. b., at p. 

496. 
executed consideration will sustain only such a promise as the 

law wiU imply.' 

But in Kennedy v. Broun, Erie, C. J., puts the case of i3Cb.,n.s. 

Lampleigh v. Braithwait from a modem point of view. 

'It was assumed/ he says, 'that the journeys which the plaintiff 
performed at the request of the defendant and the other services 
he rendered would have been sufficient to make any promise binding 
if it had been connected therewith in one contract : the peculiarity 
of the decision lies in connecting a subsequent promise with a prior 
consideration after it had been executed. Probably €U the present 
day, such service on such a request would have raised a promise 
by implication to pay what it was worth ; and the subsequent promise p. 740. 
of a sum certain would have been evidence for the jury to fix the amount.* 

This would seem to be the ratio decidendi in Wilkinson v. jBing.N.c. 

49* 
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Oliveira, where the plaintiff at the defendant's request gave 
him a letter for the purposes of a lawsuit. The letter proved 
the defendant's case^ by which means he obtained a large sum 
of money, and he subsequently promised the plaintiff £1000. 
Here the plaintiff evidently expected some return for the 
use of the letter^ and the defendant's request for it was^ in 
fact^ an offer that if the plaintiff would give him the letter 
he would pay a sum to be hereafter fixed. 

Regarded from this point of view the rule which we are 
discussing is no departure from the general doctrine as to 
past consideration. Where a request is made which is in 
substance an offer of a promise upon terms to be afterwards 
ascertained^ and services are rendered in pursuance of that 
request^ a subsequent promise to pay a fixed sum may be re- 
garded as a part of the same transaction^ or else as evidence 
to assist the jury in determining what would be a reason- 
able sum. 
£ ir.c. L. In opposition to this view stands Bradford v. Boulstou, the 
Langdci^ only casc in modem times in which the rule in Lampleigh v. 
Braithwait has come before the Courts for express decision. 
Bradford^ who had a ship to sell^ was introduced by Roulston 
to two persons who were willing to purchase it. At the time 
of the sale the purchasers were &^^ short of the money 
agreed to be paid. Bradford nevertheless executed the bill 
of sale at the request of Roulston^ and in consideration of 
this^ Roulston upon a subsequent day g^ranteed the pay- j 
ment of the balance of £55 still due. There seems to have ' 
been some evidence that the guarantee was given at the 
time of the sale and was subsequently put into writing, but 
the Court felt it necessary to give an express decision, on the 
supposition that the consideration was wholly past, and held 
that the execution of the bill of sale to third parties upon the 
request of the defendant was consideration for a subsequent 
promise by him to answer for their default. The authorities 
were elaborately reviewed and the rule in Lampleigh v. 
Braithwait was adhered to in its literal sense. 
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This decision cannot be received without hesitation. The 
case of Wilkinson v. Oliveira was treated as a direct authority 
for the rule in its widest sense, a view which, upon the facts 
of that case, is certainly open to question ; and the great g^p 
in the chain of express decisions on the point does not appear 
to have impressed the Court. 

Obvious difficulties arise from such an interpretation of the Practical 
rule. Is any limit to be assigned to the time which may presented 
elapse between the act done upon request and the promise ^j^**® 
made in consideration of it ? This difficulty pressed upon the 3 i>yer. 

p. 272 a. 

Court in one of the oldest cases upon this subject, Halifax v, n<j?« '- Cro- 
Barker, where a promise was held not to be binding which 
was given upon consideration of a payment made upon request 
a year before. The case confirms the view that the subsequent 
promise is only binding when the request, the consideration, 
and the promise form substantially one transaction. 

Another difficulty would arise as to the definition of 'a 
request/ Let us suppose that a man dangerously ill is 
informed by his physician that his state is so critical as to 
justify desperate remedies -, the physician advises him to try 
a remedy which he believes may possibly restore him to 
health, but, if it does not do so, will probably kill him in 
a few hours ; the remedy is of the physician^s own invention, 
and he asks the patient under the almost hopeless conditions 
of the case to allow him to make the experiment. The 
patient tries the remedy and is cured; the fame of the cure 
makes the fortune of the physician, and a few years after- 
wards, finding himself in good circumstances, he promises 
to his former patient a sum of money in consideration of the 
use of his remedy at his request. One can hardly suppose 
that an action would lie upon such a promise. Yet the 
judgment in Bradford v. RouUton is explicit 'that where 
there is a past consideration, consisting of a previous act done 
at the request of the defendant, it will support a subsequent 
promise/ 

I cannot avoid the conclusion that unless the request is 

H 2 
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virtually an offer of a promise the precise extent of which 
Probable ex. is hereafter to be ascertained; or unless it contemplates a 
Lampieighv. subscqucnt promisc to be given by the maker of the request, 
so that such a promise may be regarded as a part of the same 
transaction, the rule in Lampleigh v. Braithwait has no appli- 
cation. And this view is supported by the language of 
Bowen, L, J., in a recent case. 

Stewart V. 'The fact of a past service raises an implication that at the 
I Ch? 1x5. time it was rendered it was to be paid for, and if it was a service 
which was to be paid for, when you get in the subsequent docu- 
ment a promise to pay, that promise may be treated either as an 
admission which evidences or as a positive bargain which fixes the amount 
of that reasonable remuneration on the faith of which the service ivas 
originally rendered.* 

It may not therefore be presumptuous to say that in spite 
of the cases decided between 1568 and 1635, of the con- 
tinuous stream of dicta in text-books, and of the decision 
in Bradford v. BouUlofi, the rule cannot be received in such 
a sense as to form a real exception to the principle that a 
promise, to be binding, must be made in contemplation of 
a present or future benefit to the promisor. 

Voluntar- (b) We find it laid down that * where the plaintiff vofitn- 
what uf- ^^% ^^®s *^*^ whereunto the defendant was legally com- 

other was pellable, and the defendant afterwards, in consideration thereof, 

legally 

bound to .expressly promises,' he will be bound by such a promise. 

Smith L c ^^^ ^ would submit that the authority for this rule wholly ' 

1.148. i fails in so far as it rests on the cases which are habitually 

cited in support of it. 

Curiously enough, all the cases turn upon the liability of 

parish authorities for medical attendance upon paupers who 

are settled in one parish but resident in another. 

Buiier,Nisi Watsou V. Turner (1767) was decided on the ground that 

Prius, p. 147. 111.- • i» • 

the moral obligation restmg upon overseers of a parish to 
ButseexSei- providc for the poor would support a promise made by them 
Prius,p.5x. to pay for services previously rendered to a pauper by a 

medical man. 
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In Atkin9 v. Banwell (1802) it was held that the moral a Eut, 505. 
obligation resting upon the parish in which a pauper is 
settled^ to reimbarse another parish^ in which the pauper 
happened to be taken ill^ for expenses incurred in medical 
attendance^ is not sufficient to create a legal liability without 
an express promise. 

In Wing V. Mill (1817}, the pauper was also residing outiB.&AW. 
of his parish of settlement ; but that parish acknowledged its 
liability for his maintenance by making him a weekly allow- 
ance. The pauper fell ill and died; during his illness he 
was attended by Wing, an apothecary, who, after the paupers 
death, was promised payment of his bill by Mill, the overseer 
of the parish of settlement. The Court held the overseer 
liable. 

It is not easy to ascertain the grounds of their decision 
from the judgments of Lord EUenborough, C. J., and Bayley, J. 
Some sentences suggest that they held, on the authority 
of WaU.n V. Turner, that a moral obligation will support 
a promise; others suggest that they held that there was 
a legal obligation cast on the parii^h of residence to do that 
which the parish of settlement might legally have been See chapter 
compelled to do, and that a quasi-contractual relation thus Contract, 
arose between the parties; others again suggest that the 
allowance made to the pauper by the parish of settlement 
showed a knowledge that the pauper was being maintained 
at their risk, and amounted to an implied authority for 
bestowing the necessary medical attendance. This last is 
the view entertained as to the ratio decidendi in IFiTiff v. Mill 
by the Court of Exchequer in the only case remaining for 
examination. 

In Paynter- V. Williams (1833) the facts were similar toxc. &m. 
those in Wijig v. 3Iill, with this very important exception, 
that there was no subsequent promise to pay the apothe- 
cary's bill. The defendant parish, the parish of settlement, 
was nevertheless held liable to pay for medical attendance 
supplied by the parish of residence. The payment of an 
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allowance by the parish of settlement was held by Lord 
Lyndhurst, C. B., to amount 'to a request on the part of 
the officers that the pauper shall not be removed^ and to 
a promise that they will allow what was requisite.' 

It would seem then that the promise in the cases cited to 
support this supposed rule, was either based upon a moral 
iiA. &E. obligation, which, since the decision in Eastwood v, Kenyon, 
would be insufficient to support it, or was an acknowledgment 
of an existing liability arising from a contract which might 
be implied by the acts of the parties, — a liability which, as 
Papiter v. Williams shows, did not need a subsequent promise 
to create it. 

And this is stated on high authority to be the true ground 
upon which the decision in Watson v. Turner may be supported. 

1 Seiwjrn's * The defendants, being bound by law to provide for the poor of. 

p. 51, n. XI. the parish, derived a benefit from the act of the plaintiff, who 
afforded that assistance to the pauper which it was the duty of the 
defendants to have provided: this was the consideration, and the 
subsequent promise by the defendants to pay for such assistance 
teas evidence fivm which it might he inferred that the consideration was 
j)e7formed hy the plaintiff trith the consent of the defendants^ and con- 
sequently sufficient to support a general indehitatxis assumpsit for work 
and labour performed by the plaintiff for the defendants, at their 
request* 

The rule, as habitually laid down, if not non-existent, 
must be admitted to rest on scanty and. unsatisfactory 
authority. One wonders that it should have been so often 
reiterated without examination ^. 

Real ex- , (c) A real exception to the general rule is to be found in i 

general ^ ^^^ cases in which a person has been held capable of reviving 

rule. I ^^ agreement by which he has benefited, although by rules of 

I law since repealed, incapacity to contract no longer existing, 

i or mere lapse. of time, the agreement is not enforceable against 

him. The principle upon which these cases rest is, 

' that where the consideration was originally beneficial to the party 

* These eidcHa of the text-books have been stereotyped in the Indian 
Contract Act, s. 9. sub-s. (d) and s. 25. sub-s. a. 
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promising, yet if he be protected from liability by some provision 
of the statute or common law, meant for his advantage, he may P»^^^-< 
renounce the benefit of that law ; and if he promises to pay the debt, Oliver, 
which is only what an honest man ought to do, he is then bound by ^ ^ ^' 
the law to perform it.' 

The following illustrations of the principle are to be found 
in the Reports. 

(i) A promise by a person of full age to satisfy debts con- wuiiamsv^ 
tracted during infancy was binding upon him before the * ^' *56. 
Infants' Relief Act made it impossible to ratify, on the 37 & 38 vict. 
attainment of majority, a promise made during infancy. 

(2) A promise made by a bankrupt, discharged from debts Trucman v. 
by a certificate of bankruptcy, to satisfy the whole or part ^*p- 544- 
of debts due to a creditor was binding before 1850 ^. *^- ^o^- » ~4. 

(3) A debt barred by the Statute of Limitations is con- 
sideration for a subsequent promise to pay it. 

(4) In Zee v, Muggerulge a married woman gave a bond for j Taunt. 36. 
money advanced at her request to her son by a former j 
husband. Afterwards, when a widow, she promised that her , 
executors should pay the principal and interest secured by • 

' the bond, and it was held that this promise was binding. 

(5) In Flight r. Reed bills of exchange were given by the «h.&c.703. 
defendant to the plaintiff to secure the repayment of money 

lent at usurious interest while the usury laws were in force. 
The bills were by those laws rendered void as between the 
plaintiff and defendant. After the repeal of the usury laws 
by 17 & 18 Vict. c. 90 the defendant renewed the bills, the 
consideration for renewal being the past loan, and it was held 
that he was liable upon them. 

There are certain features common to^ all these cases. Common 
In each the parties were clearly agreed : in each, one of the in all tho 
parties has got all that he bargained for, while the other ^^*®®** 
cannot obtain what he was promised, either because he has 

^ By 6 Qeo. IV. c. 16. $ 131 this promise had to bo in writing. At the 
present day such a promise is only binding if there be Dew consideration. 
For the history and present state of the law on this point see Jakeman v. 
Cook, 4 Ex. D. 96. 
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dealt with one who was incapable of contracting^ or because 

a technical rule of law forbids the agreement to be enforced. 

If the party who has received the benefit which he expected 

' from the agreement afterwards acquires capacity to contract ; 

or if the rule of law is repealed, as in the case of the Usury 

Acts; or, as in the case of the Statute of Limitations, admits 

of a waiver by the person whom it protects, then a new promise 

based upon the consideration already received is binding. 

They do The cases thus regarded seem a plain and reasonable ex- 

not rest 

upon ception to the general rule that a past consideration will not 

obliga- support a promise. Unfortunately, they were at one time 
tion. based upon the moral ohligatwn which was supposed to bind 

the person benefited and to give eflBcacy to his promise. 

It would have seemed enough to have said that when two 
persons have made an agreement, and one has got all the 
benefit which he expected from it, and is protected by technical 
rules of law from doing what he had promised to do in return, 
he will be bound if, when those rules have ceased to operate, 
he renews his original promise. But when once the law of 
contract was brought into the cloudland of moral obligation, 
it became extremely hard to say what promises might or 
might not be enforced. The phrase was far larger than the 
circumstances needed, and the language used in some of the 
cases cited above was calculated to make the validity of 
contracts turn upon a series of ethical problems. In Lee 
5 Taunt. 46. r. Muggeridgey Mansfield, C. J., says, ' It has long been estab- 
lished, that where a person is bound morally and conscien- 
tiously to pay a debt, though not legally bound, a subsequent 
promise to pay will give a right of action. The only question 
therefore is whether upon this declaration there appears a good 
moral obligation.' 

In no case did ^ moral obligation ' play a more prominent 
, part than in Lee r. Muggeridge ; but the doctrine, after it had 1 
Littiefieid v. \ undci^ne some criticism from Lord Tenterden, was finallv 
A. 811. I limited by the decision in Eastwood v. Kenyon. The suflSciaicy < 
I of moral obligation to support a promise was there definitely 
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I called in question. Eastwood had been guardian and agent of 
I Mrs. Keny on^ and^ while she was a minor^ had incurred expenses 
in the improvement of her property : he did this voluntarily, | 
I and in order to do so was compelled to borrow money, for \ 
j which he gave a promissory bote. When the minor came 
, of age she assented to the transaction, and after her marriage 
her husband promised to pay the note. Upon this promise 
she was sued. The moral duty to fulfil such a promise was 
insisted on by the plaintiff^s counsel, but was held by the 
Court to be insufficient where the consideration was wholly 
past. ^Indeed/ said Lord Denman in delivering judgment, 
'the doctrine would annihilate the necessity for any con- 
sideration at all, inasmuch as the mere fact of giving a 
promise creates a moral obligation to perform it.' J50. * 

Thus was finally overthrown the doctrine formulated by 
Lord Mansfield that consideration was only one of various 
modes by which it could be proved that parties intended to 
contract : a doctrine which, in spite of the decision in Rann v, jT- ^- 35°- 
HugheSy survived in the theory that the existence of a moral 
obligation was evidence that a promise was intended to be 
binding. Consideration is not one of several tests, it is the 
only test of the intention of the promisor. 



CHAPTER III. 

Capaoity of Parties. 

Further ly the topics which we have hitherto discussed we have 
inquiry, dealt with the primary elements of Contract. The parties 
must be brought together by Offer and Acceptance^ and they 
must make an agreement which the Courts will regard as 
a legal transaction either by reason of its Form, or because 
of the presence of Consideration. 

But such a transaction may take place between parties^ one 

or both of whom are under some disability for making a valid 

contract : it is therefore necessary to deal with these disabili- 

ties : in other words with the Capacity of Parties. 

Capacity Certain persons are by law incapable^ wholly or in part^ 

How it^ ^^ binding themselves by a promise^ or of enforcing a promise 

"J?y^ made to them. And this incapacity may arise from the 

following causes : — 

(i) Political or professional status. 

(2) Youth, which, until the age of 21 years, is supposed 
to imply an inmiaturity of judgment needing the protection 
of the law. 

(3) Artificiality of construction, such as that of corpora- 
tions, which, being given a personality by law, take it upon 
such terms as the law imposes. 

(4) The permanent or temporary mental aberration of 
lunacy or drunkenness. 

(5) Until the ist of January 1883 marriage effected 
a merger of the contractual capacity of the wife in that of 
her husband, subject to certain exceptions. The Married 
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Woman's Property Acts of i88a and 1893 have greatly 
changed the law in this respect. 

§ 1. Political or ProfestioiuU Status. 

An alien has the contractual capacity of a natural-bom An alien. 
British subject^ except that he cannot acquire property in 
a British ship. 

An alien enemy^ or British subject adhering to the king's An alien 
enemies ^^ cannot^ without license from the Crown^ make any 
fresh contract or enforce any existing contract during the o*Meaiey 
continuance of hostilities ; but his rights as to contracts x'camp. 481. 
made before the commencement of war are suspended, not 
annulled^ and can be enforced (subject to the effect of the 
Statute of Limitations) upon the conclusion of peace. 

Foreign States and sovereigns and their representatives. Foreign 
the officials and household of their representatives, are not ^7^ 
subject to the jurisdiction of the Courts of this country Taylor v. 
unless they submit themselves to it. Their contracts cannot ^^7- 
therefore be enforced against them unless they so choose, 
althou&rh they are capable of enforcing: them. This immunity 

^ J ^^^ o J Macartney V. 

extends to a British subject accredited to Great Britain by S^^^Hg* »4^ 
a foreign state. 

A recent case illustrates the rule. A foreign sovereifirn Mighcu v. 

The Sultan 

residing in this country as a private person, made a promise py^^t^^Jj g 
of marriage under an assumed name. He did not thereby ^^-^-^ '^^ 
subject himself to the jurisdiction of our courts. 

A person convicted of treason or felony cannot, during the Felon un- 
continuance of his conviction, make a valid contract ; nor ae^nce. 
can he enforce contracts made previous to conviction: but 
these may be enforced by an administrator appointed for the 1?,^ fj ^^"^ 
purpose by the Crown. 



10. 



^ It does not seem to be clearly settled that anything short of residence 
in a hostile country for trading purposes constitutes adherence to the 
king's enemies. The case of Roberts v. Hardy^ 3 M. & S. 533, exhibits the 
reluctance of the Courts to draw conclusions from the mere fact that 
a man was resident in a hostile country when it was possible for him to 
have removed. 
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Barrister. A barrister cannot sue for fees due to him for services 
Kennedy V. rendered in the ordinary course of his professional duties^ 
il s'ti* whether the action be framed as arising upon an implied 
contract to pay for services rendered on request^ or upon 
an express contract to pay a certain sum for the conduct of 
a particular business. 
Physician. A physician, until the year 1858, was so far in the position 
of a barrister that the rendering of services on request raised 
no implied promise to pay for them, though the patient 
might bind himself by express contract. The Act 21 & 22 
Vict. c. 90. § 31 enabled every physician to sue on such an 
implied contract, subject to the right of any college of physi- 
cians to make by-laws to forbid the exercise of this privilege 
' by their fellows. And this is re-enacted in substance by the 
49 & 50 Vict. Medical Act 1 886. 

c 48. S 6. 

§ 2. Infants. 

The rights and liabilities of infants under contracts entered 
into by them during infancy rest upon Common Law rules 
which have been materially afEected by Statute. I will first 
state the Common Law upon the subject. 
General Common Law treated an infant's contract as being void- 
Common ^^'^ *^ ^^ option, either before or after the attainment of his 

I*7- .. maiority. But the rule was thus limited : — 
Infant's J J 

contract (i) The contract ceased to be voidable if ratified upon 
the attainment of 21 years of age. 

(2) The contract was not voidable if it were for necessaries, 
or, in certain cases, if it were for the infant's benefit, 
(i) Batificatiou, and the Infants^ Relief AcL 
Pollock on Sir P. Pollock, in an exhaustive argument, shows clearly 
pp. 53-60,' that by the rules of Common Law the contract of an infant 

5th cd. •' 

(i)Ratifi- was not void but voidable at his option even though it were 

*^'***^' not for the infant's benefit. Being so voidable, the infant 

might (apart from statutory restrictions) affirm and ratify his 

Williams V. coutract whcu he attains his majority, and thus assume the 

ii^'j&w. rights and liabilities arising from it. It may be well to 

956. 
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remind the reader that such a ratification is^ or was^ an 
illustration of the limited class of cases in which a past 
consideration has been allowed to support a subsequent Ante, p. 103. 
promise. 

Some contracts were invalid unless ratified^ others valid Ratifica- 
unless disaffirmed within a reasonable time. It would seem j^inds. 
that where an infant acquired an interest in permanent 
property to which obligations attach^ or entered into a contract Ck)ntract8 
which involves continuous rights and duties^ benefits and r©8oinded. 
liabilities^ and took some benefit under the contract, he would 
be bound unless he expressly disclaimed the contract. On 
the other hand^ a promise to perform some isolated act^ or 
a contract wholly executory, would not be binding upon the 
infant unless he expressly ratified it upon coming of age. 

Illustrations of contracts requiring a special disclaimer 
to avoid them — valid unless rescinded — may be found in the 
following. cases. These do not appear to be affected by recent 
legislation. 

An infant lessee who occupies until majority is liable for in realty, 
arrears of rent which accrued during his minority. ^°^^^ a^- 

Shareholders who became possessed of their shares during 

infancy are liable for calls which accrued while they were 

infants. 

* They have been treated therefore as persons in a different situa- in corpo-' 
tion from mere contractors, for then they would have been exempt : ^*^ P^^" 
bat in truth, they are purchasers who have acquired an interest, not 
in a mere ehattely hut in a subject of a permanent nature^ either 
by contract with the company, or purchase or devolution from those 
who have contracted, and with certain obligations attached to it 
which they were bound to discharge, and have heen thereby placed 
in a situation analogous to an infant purchaser of real estate who 
has taken possession, and thereby becomes liable to all the obliga- 
tions attached to the estate ; for instance, to pay rent in the case of 
a lease rendering rent, and to pay a fine due on the admission in Su^^J^j^; 
the case of a copyhold to which an infant has been admitted, unless 3 Bu^r* 171 7. 
they have elected to u?aive or disagree the puixhase altogether, either n. w. R. 
during infancy or after full age, at either of which times it is com- MicJ^ei,*^ 
petent for an infant to do so.* s Ex. "4- 

Similarly an infant may become a partner, and at Common inpartner- 

ship. 
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Law may be entitled to benefits, though not liable for debts^ 
arising from the partnership during his infancy. Equity 
however would not allow an infant, in taking the partnership 
accounts, to claim to be credited with profits and not debited 

Lindiey with losscs. But what is important for our present purpose 

74- to note is^ that unless on the attainment of majority there 

be an express rescission and disclaimer of the partnership^ 
the partner will be liable for losses accruing after he came 
of age. 

Where an infant held himself out as in partnership with 
Xy and continued to act as a partner till shortly before he 
came of age^ and then^ though ceasing to act as a partner^ 
did nothing to disaffirm the partnership^ he was held liable 
on debts which accrued^ after he came of age, to persons who 
supplied X with goods, 

' Here/ said Best, J., * the infant, by holding himself out 
as a partner, contracted a continual obligation, and that obli- 

Goode V. gation remains till he thinks proper to put an end to it 

5B.&Ald. If he wished to be understood as no longer continuing 
a partner, Ae ought to have notified it to the worlds 

And so where shares were assigned to an infant who 
attained his majority some months before an order was made 
for winding up the company, it was held that in the absence 

Lumsden's of any disclaimer of the shares the holder was liable as 

Case, 

4 Ch. 31. a contributory. 

Although the liabilities incurred by the infant are some- 
what different in these different cases, yet there is this feature 
common to all of them, that nothing short of express dis- 
claimer will entitle a man, on attaining his majority, to be 
Contracts free of obligations such as we have described. It is other- 
until* ^^^ i^ contracts which are not thus continuous in their 
ratified, operation. The infant was not bound unless he expressly 
ratified them. 



Such was the Common Law upon the subject: let us 
consider how it has been affected by legislation. 
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Lord Tenterden's Act required that ratification should be9Geo.iv.c. 
in the form prescribed by the Act. 

This enactment was rendered unnecessary by the Infants' 
Relief Act^ and was repealed by the Statute Law Revision 
Act of 1875. 

The Infants' Relief Act of 1874 appears to have been de- Infantii' 
signed to guard not merely against the results of youthful 
inexperience^ but against the consequences of honourable 
scruples as to the disclaimer of contracts upon the attainment 
of majority. Its provisions are as follows : — 

1. *A11 contracts whether by specialty or by simple contract 37 & 38 Vkt. 
henceforth entered into by infants for the repayment of money ^ 

lent or to be lent, or for goods supplied or to be supplied (other 
than contracts for necessaries), and all accounts stated with infants, 
shall be absolutely void : provided always that this enactment shall 
not invalidate auy contract into which an infant may by any existing 
or future statute, or by the rules of Common Law or Equity enter, 
except such as now by law are voidable. 

2. 'No action shall be brought whereby to charge any person 
upon any promise made after full age to pay any debt contracted 
during infancy, or upon any ratification made after full age of any 
promise or contract made during infancy, .whether there shall or 
shall not be any new consideration for such promise or ratification 
after full age.' 

The Act suggests some points of difiiculty : its precise 
meanings if indeed a precise meaning was present to the 
minds of its framers^ must be sought with care; we must 
examine the two sections and the constructions which have 
been placed on them by the Courts. 

The first section applies only to contracts of a certain class^ The fir^t 
and these it makes void. But to this rule there are two ^^ *^"' 
specified exceptions, (i) Contracts for necessaries are binding 
on the infant although they may take the form of a loan of 
money or supply of goods, (a) Contracts into which an 
infant may enter 'by any existing or future statute^ or by 
rules of Common Law or Equity/ and which were not 
voidable at the date of the enactment^ are not afEected by 
the Act. 
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This second exception needs an explanation. Before the 

Act of 1874 an infantas contracts for necessaries were binding, 

and his other contracts were as a rule voidable. We must 

therefore look for contracts which were not for necessaries 

and yet were not voidable. Such are to be found where 

an infant enters into a contract of service so as to provide 

him with the means of self-support. 

' It has always been clearly held that contracts of apprenticeship 
and with regard to labour are not contracts to an action on which the 
plea of infancy is a complete defence. The question has always been 
whether the contract, when carefuUy examined in all its terms^, is for 

L. & N. w*. the benefit of the infant. If so the Court will not allow the infant to 

fQ^B.4S*' repudiate it.' 

. Here an infant entered into a contract of service with a 

Railway Company, promising to accept the terms of an 

insurance against accidents in lieu of his rights of action 

43 & 44 Vict, under the Employers' Liability Act. It was held that the 

c. 4a. 

contract was for his benefit and that he was bound by his 
i^iie V. promise. And an infant may be held liable for the breach 

Fitzpatnck, * •' 

3Q.B.D.229. of guch a contract under the Employers and Workmen Act 

1875 «. 

Apart from the two exceptions aforesaid the section seems 

clear, and has been strictly construed. 
Decisions An infant who had contracted trading debts was convicted 
°" ^ '• on an indictment charging him with having defrauded his 

creditors within the meaning of the Debtors' Act 1869. The 
R.V.Wilson, conviction was quashed on the ground that the transactions 
(c.c.R.)a8. which resulted in debts were void under the Infants' Relief 

Act. There were consequently no creditors to defraud. On 
jiTn^s ch ^^^ same reasoning an infant cannot be made a bankrupt in 
D. 109. respect of such debts. 

But^ it may be asked^ can an infant who has received 

^ See the recent cases Com v, Matthews (1893) i Q. B. 310, and Flower v, 
L, d: N. TT. Raatoay Co. (1894) 9 Q. B. 65. 

' 38 & 39 Vict, c 9a No civil proceedings can be taken against an in&nt 
on an apprenticeship deed ; though if he misbehaye he may be corrected 
by his master, or brought before a justice of the peace. De Francesco r. 
Bamunif 43 Ch. D. 165. Gylbert v, Fletcher, Cro. Car. 179. 
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goods and paid their price recover his money, or the trades- 
man his goods, on the ground that the transaction is void ? 

This much is clear, that if an infant has paid money and 
taken benefit under the contract he cannot recover the money 
so paid. 

An infant hired a house and agreed to pay the landlord Vaientini v. 
£icxD for the furniture. He paid £60 and gave a pro- Qbd. 166. 
missory note for the balance. After some months' use of Goods 
the house and furniture he came of age, and then took and used, 
proceedings to get the contract and the promissory note 
set aside, and to recover the money which he had paid. 
He obtained relief from future liabilities on the contract 
and note, but could not recover money paid for furniture 
of which he had enjoyed the benefit. 

On the other hand, although there is no authority precisely [1894] 3 ch. 
in point, the case of Hamilton v. Vaughan-Sherrin Electrical 
Engineering Co. shows that an infant who has bought shares 
on which no dividend has been paid, may within a reason- 
able time repudiate the shares and recover the money. In 
thid case six weeks had elapsed, and the infant had not 
attended any meeting or otherwise affirmed his position as a 
shareholder. Although the purchase of shares in a Company 
is not a transaction which would fall under § i of the Infants' 
; Belief Act, the language of the Court is so full and ex- 
I plicit as to suggest a general rule, that where benefit has been 
'received the infant cannot recover money paid; that where 
no benefit has been received he can. 

The second section would seem to deal with all contracts The 
except those which are excluded from the operation of § i. section. 
A man of full age cannot make himself liable upon a contract 
entered into during infancy, even though there be fresh con- 
sideration for his ratification of such liability. 

But we must note some points which are not quite obvious 
in reading the section. 

The contract cannot be enforced against the party who 

I 
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Infant's contracted duriog infancy, bat he may sue upon it. The 

acUon! words of the section do not avoid the contract; they only 

make it unenforceable against one of the parties. But though 

damages may be recovered specific performance cannot be 

obtained for the reason that the contract cannot be mutually 

enforced. 

Implied Next we must take note of the &ct that the old distinction 

tion. still exists between contracts which needed ratification to 

aflirm them and contracts which needed renunciation to avoid 

them. Three cases establish this important distinction. 

An infant received an assignment of shares in 1883 : he 

said he would repudiate them, but did not do so. He reached 

In re full agc iu t886 : in 1887 the Company was wound up and 

Cohmu/ he was not permitted to take his name off the list of con- 
58L.T. . ., . . 
92a. tnbutones. 

An infant became a member of a building society, received 

an allotment of land, and for four years after he came of age 

whitting. paid instalments of the purchase money. Then he endea- 

Murd;^ Tourcd to repudiate the contract. He was not permitted to 

956. do so. 

An infant became a party to a marriage settlement, under 

which he took considerable benefits. Nearly four years after 

^^^^^^ coming of age he repudiated the settlement. It was held 

Pi^i'a ch. that a contract of this nature was binding unless repudiated 

eSw^I V. within a reasonable time of the attainment of majority, and 

a!S*I6o. that he was too late. 

Reasonableness in respect of time must depend entirely 

on the circumstances of each case. A lapse of more than 

thirty years has been held not to bar the right to avoid 

a settlement made during infancy, but in that case the 

FoJJSfir^' settlement had remained inoperative during the whole time, 

D.^6i? ' and the infant had been ignorant of its provisions. 

On the other hand, the Courts have been strict in their 

application of § 2 to contracts of the sort that, before the 

Act, were invalid unless ratified. 

King, an infant, became liable to a firm of brokers for 
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£547 : after he came of age they sued him^ and he oompro- Express 
mised the suit by giving two bills of exchange for £50, The uon.^ 
firm endorsed one of the bills to Smithy who sued upon it. 
The Queen's Bench Division held that the bills were a promise^ 
based on a new consideration, to i>ay a debt contracted during 
minority, that here was a ratification of the sort contemplated 
by the Act, and that Smith could not recover. 

*We have in the present case/ said Charles, J., 'first a promise 
by King during his minority to pay a sum of money ; secondly, a 
promise by him after full age to pay a portion of that sum. It is 
said that the forbearance of the then plaintiffs to carry on their 
action afforded a new consideration and a good consideration for 
King's promise to pay the bills of exchange. In my opinion, how- 
ever, that case is amply provided for by § 2 of the Act. I think 
that there was here a new consideration for the defendant's promise ; 
but the section expressly says that no action shall be brought on such 
a promise even where there is a new consideration for it. The case l. r. 10. 
of ex parte Kibble seems strongly to support that view. In that case ^^^ 
the plaintiff had obtained a judgment by default for a debt incurred 
by the defendant during infancy, and the judgment had been followed 
by a judgment debtor summons and a petition for an adjudication 
in bankruptcy. The Court inquired into the consideration for the 
judgment, and finding that it was a debt contracted during infancy Smith v. 
held that § 2 applied to the case, and dismissed the petition for i^gft. |J^-' 
abjudication.' 

But there are cases in which it has been found difficult to Batifica- 
distinguish between the ratification of an old promise, and the j^^^ p^Q. 
making of a new one. °"^' 

Where the parties to mutual promises of marriage remain 
on the footing of an engaged couple after the promisor has coxhead v. 

AlulllS, 

attained his majority, the maintenance of the engagement 3 c. p. d. 
has been held to be a ratification, and to be insufficient 
to sustain an action for breach of the promise. But where 
the mutual promises made during infancy are conditional on Nonhcote v. 
consent of the man's parents, and the promise is renewed by 4^c. p. d. 
him after majority with their consent ; or where an engage- 
ment is made during minority with no date fixed for the 
marriage, and after the man comes of age the parties agree 

I 2 
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Ditchain v. to Dame a day on which it shall take place^ the promises so 
5 c. p. b. made have been held to be new promises, and the breach of 

them is actionable. 
{a) Neces- (a) Necessaries. 

whi^are ^e must now consider what are ' necessaries ' ; and what 
thej'i jg |.]jg liability of an infant in respect of them. 

[ It has always been held that an infant may bind himself 
by contract for the supply to him not merely of the neces- 
saries of life, but of such things as are suitable to his station 
in life and to his particular circumstances at the time. The 
locus classicus on this subject is the judgment of Bramwell, B., 

I.. R 3 Exdu in Ryder v, Womhwelly — a judgment the conclusions of which 

90. 

L.R.4Exch. were adopted by the Exchequer Chamber. The main diffi- 
3a. 

culty is to determine the provinces of the Court and the Jury 

in ascertaining what are necessaries ; but we may venture to 

state the following rules : — 

(a) Evidence being given of the things supplied and of the 
circumstances of the infant, the Court determines whether 
the things supplied can reasonably be considered necessaries 
at all ; and if it comes to the conclusion that they cannot, 
the case may not even be submitted to the jury. 

Things may obviously be incapable of being necessaries. 
A wild animal, or a steam roller, could hardly, under any 
circumstances, be considered to be such. 

Things may be of a useful character, but the quality or 
quantity supplied may take them out of the character of 
necessaries. Elementary text-books might be a necessary 
to a student of law, but not a rare edition of 'Littleton's 
Tenures,' or eight or ten copies of ' Stephen's Commentaries.' 
Necessaries also vary according to the station in life of the 
infant or the peculiar circumstances in which he may be 
placed. The quality of clothing suitable to an Eton boy 
would be unnecessary for a tel^raph clerk ; the medical at- 
tendance, and diet required by an invalid would be unnecessary 
to one in ordinary health. 

It does not follow therefore that, because a thing is of 
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a useful class^ a judge ib bound to allow a jury to say whether 
or no it is a necessary. 

(b) If the judge conclude that the question is an open Provinces 
one, and that the things supplied are such as may reasonably andju^ : 
be considered to be necessaries, he leaves it to the jury to say 
whether, under the circumstances of the case, the things sup- 
plied were necessaries as a fact. And the jury determines 

this point, taking into consideration the character of the 
things supplied, the actual circumstances of the infant, and 
the extent to which the infant was already suppUed with 
them. I say * actual circumstances,^ because a false impression 
which the infant may have conveyed to the tradesman as 
to his station and circumstances will not affect his liability : 
if a tradesman supplies expensive goods to an infant because Brayshaw v. 

£aton, 

he thinks that the infantas circumstances are better than 7 Scott, at 
in &ct they are, or if he supplies goods of a useful class not 
knowing that the infant is already sufficiently supplied, he 
does so at his peril. 

* It lies upon the plaintiff to prove, not that the goods supplied Johnstone v. 
belong to the class of necessaries as distinguished from that of 19Q.B. i). 
luxuries, but that the goods supplied, when supplied^ were necessaries for ^^* 
the infant. The fact that the infant was sufficiently supplied at the 
time of the additional supply is obviously material to this issue as 
well as fatal to the contention of the plaintiff in respect of it.* 

(c) The ruling of the Court and the finding of the jury of Court of 
are alike subject to review by successive Courts of Appeal. ^^^^ ' 

An infant is liable for wrong : but a breach of contract Infant 

may not be treated as a wrong so as to make the infant charged 

liable ; the wrong must be more than a misfeasance in the JJP^" ^"" 

performance of the contract, and must be separate from and framed 

. . . . as a tort, 

independent of it. Thus where an infant hired a mare to ride Jennings v. 

and injured her by over-riding, it was held that he could not 8 t?r. 335. 

be made liable upon the contract by framing the action in 

tort for negligence. Nor can an infant be made liable for J-^^'*^*'^*'"' 

goods sold and delivered by chaining him in trover and con- 
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version : and yet the Infants' Relief Act makes a sale of goods 

to an infant absolutely void, and so would appear to prevent 

any property from passing to him. 

but may But when an infant hired a horse expressly for riding and 

^^ ^ not for jumping^ and then lent it to a friend who jumped the 

though horse and killed it, he was held liable : for * what was done 

originat- 

ing in by the defendant was not an abuse of the contract^ but was 

Burnard v. ^^^ doiug of au act which he was expressly forbidden by the 

c.afN!s.45. owner to do with the animal/ 

A butcher boy appropriated some of the meat which he was 
employed to carry to his master's customers : he sold it and kept 
the money. He was detected, an account was made of the 
money due from him which he acknowledged to be correct, 
and when he came of age he gave a promissory note for the 
amount. He was held liable for the amount. It was argued 
that the liability arose on an account stated, which was void 
under § i^ or on a ratification which was unenforceable under 

//f nseaf^er, § 9. But the Court held that he was liable to an action ex 
' delicto, and that his promise to pay when he came of age was 
the compromise of a suit^ for which^ being of age he was 
competent to contract. 



§ 3. Corporations. 

A corporation is an artificial person created by law. Hence 

the limitations to the capacity of a corporation for entering 

into a contract may be divided into necessary and express. 

I. Neces- The very nature of a corporation imposes some necessary 

to^ite'con-* restrictions upon its contractual power, and the terms of its 

tractual incorporation may impose others, 
capacity. * ./ r 

A corporation is an artificial entity, apart from the persons 

who compose it; their corporate rights and liabilities are 

something distinct from their individual rights and liabilities^ 

and they do not of themselves constitute the corporation, but 

are only its members for the time being. 

Must con- Since then a corporation has this ideal existence apart from 
tract 
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its members, it follows that it cannot personally enter into through 
contracts, it must contract by means of an agent. It ^ cannot *^ *^^^^ ' 

' , •' ^^ Fer^son v. 

act in its own person, for it has no person.^ Tch'Sj 

It follows also that a corporation mast give some formal 
evidence of the assent of its members to any legal act which, 
as a corporation, it may perform. Hence the requirement 
that a corporation must contract under seal. 

By the law merchant an instrument under seal is not 
negotiable, but the Bills of Exchange Act makes an exception 45 & 46 
in &vour of the negotiable instruments of corporations. •• 91' 
Before this Act a trading corporation whose business it might 
be to make such instruments could sign them by an agent 
duly appointed. Their validity must always depend on the 
capacity of the corporation to make them. 

The express limitations upon the capacity of corporate bodies 9. Express 
must vary in every case by the terms of their incorporation. tj^JJ^' 
Much has been and still may be said as to the efEect of these 
terms in limiting the contractual powers of corporations, but 
it is outside the purpose of this book to discuss the doctrine of 
* Ultra vires/ The question whether the terms of incorpora- 
tion are the measure of the contracting powers of the corpora- 
tion, or whether they are merely prohibitory of contracts 
which are inconsistent with them, was discussed in the 

much litigated case of the A%hhury Carriage Company v. BicAe, l. r. 7 h. l. 

653. 
and the question was thus stated and answered by Black- 
bum, J.: — 

* I take it that the true rule of law is, that a corporation at 
Common Law has, as an incident given by law, the same power to 
contract, and subject to the same restrictions, that a natural person 
has. And this is important when we come to construe the statutes 
creating a corporation. For if it were true that a corporation at 
Common Law has a capacity to contract to the extent given it by 
the instrument creating it and no further, the question would be, 
Does the statute creating the corporation by express provision or 
necessary implication show an intention in the legislature to confer 
upon this corporation capacity to make the contract? But if 
a body corporate has, as incident to it, a general capacity to contract, 
the question is, Does the statute creating the corporation by express 
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proviBion or necessary implication show an intention in the legis- 
in Exch. Ch. lature to prohibit, and so avoid the making of a contract of this 
]^'^ ^^^- particular kind ?' 

The House of Lords appear not to have dissented from this 

view of the general powers of corporations, thoagh they 

placed a different interpretation upon the statute in question, 

holding that a company incorporated under the Companies 

Act of 1862 is bound by the terms of its memorandum of 

association to make no contracts inconsistent with^ or foreign 

to^ the objects set forth in the memorandum. 

Contracts A contract made ultra vires is void ; but not on the ground 

not void of illegality. Lord Cairns in the case above cited takes ex- 

^ality^ but ^^P^^^^ ^ *^® ^® ^^ ^^^ ^^^ * iU^ality/ pointing out that 

for in- it is not the object of the contracting parties, but the incapacity 

of one of them^ that avoids the contract. 

5^.&54 The Companies Act of 1890 enables such a company to 

- alter its memorandum under certain conditions and for certain 

objects. The assent of a Court which has jurisdiction to make 

an order for winding it up^ and notice to the parties interested 

Ibid. 1 1. (s). are the chief conditions. The objects are the furtherance of its 

business, the addition of cognate business or the abandonment 

of some of its original objects. 

§ 4. Lunatic and drunken persons. 

The con- The contract of a lunatic is binding upon him unless it 
voidable : <^^ ^ shown that at the time of making the contract he was 

absolutely incapable of understanding what he was doing and 

that the other party knew of his condition. 

'When a person enters into a contract and afterwards alleges 

that he was so insane at the time that he did not know what he 

was doing and proves the allegation, the contract is as binding 

upon him in every respect, whether it is executory or executed, as 

Imperial if he had been sane when he made it, unless he can prove further 

Stone, [1*893] that the person with whom he contracted knew him to be so insane 



ne,. , 
I Q. B. 601. 



as not to be capable of understanding what he was about.' 



whether of This decision enables us to dispense with the distinction 
lunatic : 
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between executory and executed contracts made with lunatics 

which is suggested in Molton v, Camroux, J i*ch! fyl ' 

A lunatic, so found by commission*, is not therefore J"v?atts, 
incapable of contracting, but the presumption is very strong p!,o7/'*' 
in such a case that the contract was not made during a lucid ^}g\^^^^' 
interval, and that the other contracting party was aware of ^^* 
the mental condition of the lunatic. 

A contract made by a person in a state of intoxication or drunk- 
may be subsequently avoided by him, but if confirmed is 
binding on him. A man, while drunk, agreed at an auction 
to make a purchase of houses and land. Afterwards, when 
sober, he affirmed the contract, and then repented of his 
bargain, and when sued on the contract pleaded that he was 
drunk at the time he made it. But the Court held that 
although he had once had an option in the matter and might 
have avoided the contract, he was now bound by his affirma- 
tion of it. ' I think,' said Martin, B., ^ that a drunken man, 
when he recovers his senses, might insist on the fulfilment of 
his barfifain, and therefore that he can ratify it so as to bind Matthews v. 

1 . 1? - - . Baxter, L.R. 

himself to a performance of it. 8 Exch. 132. 

. The rules of equity are in accordance with those of common 
law in this respect. Under such circumstances as we have 
described. Courts of Equity will decree specific performance 
against a lunatic or a person who entered into a contract 
when intoxicated, and will on similar grounds refuse to set 
aside their contracts. 

§ 5. Married Women, 

Until the ist of January 1883, it was true to state that, Before 
as a general rule, the contract of a married woman was void, contracts 

Yet there were exceptions to this rule : in some cases a ^ 

married woman could make a valid contract, but could not sue tions. 

> Commissions de lunatico inquirendo are no longer issued specially in each 
case of alleged insanity. A general commission is now, by 53 & 54 
Vict. c. 5, issued from time to time, under the Great Seal, to Masters in 
Lunacy appointed by that Act, who conduct an inquiry in each case in a 
manner prescribed by the Act. 
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or be sued apart from her husband ; in others she could sue 

but could not be sued alone ; in others she could both sue and 

be sued alone. 

(i) A married woman might acquire contractual rights by 

Brashford v. rcasou of Dcrsonal services rendered by her, or of thS assign- 
Buckingham ^ T 1 till 
and wife, mcut to hcr of a cAose in action. In such cases the husband 

Cro. Jac 77. 

Std'^^cJun. ^^e^^ * reduce into possession ' rights of this nature accruing 
nC.*B.478. to his wife, but unless he did this by some act indicating an 
intention to deal with them as his, they did not pass, like 
other personalty of the wife, into the estate of the husband. 
They survived to the wife if she outlived her husband, or 
passed to her representatives if she died in his lifetime. 

(2) The wife of the king of England *is of capacity to 
grant and to take, sue and be sued bs a feme sole, at the 

f3%^"*- common law.' 

(3) The wife of a man civUiter mortuua ^ had similar rights. 

(4) The custom of the City of London enabled a married 
woman to trade, and for that purpose to make valid contracts. 
She could not sue or be sued upon these (except in the City 
Courts) unless her husband was joined with her as a party, 
but she did not thereby involve him in her trading liabilities. 

ao & at Vict. (5) A group of exccptious to the general rule was created 
by the Divorce and Matrimonial Causes Act. 

Divorce. A woman divorc^ from her husband is restored to the 
position of B,feme sole, 

judicial Judicial separation, while it lasts, causes the wife 'to be 

tion, considered as a feme sole for the purpose of contract, and 

wrongs and injuries, and suing and being sued in any judicial 
proceeding.' §§ 35, a6. 

desertion. And a wife deserted by her husband, and having obtained 
a protection order from a magistrate or from the Court, is ' in 
the like position with regard to property and contracts, and 
suing and being sued, as she would be under this Act if she 
had obtained a judicial separation.' § 21. 

* CivU death arises from outlawry : it seems doubtful whether there 
are any other circumstances to which the phrase is now applicable. 
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(6) Akin to the last exception^ though not resting upon Contract 
Statute^ is the capacity of a married woman to make Skuon^^^^ 
contract with her husband that they should live apart, and 

to compromise proceedings conmienced or threatened in the 
Divorce Court For all contracts incident to such a trans* McGregor v. 

McGregor, 

action the wife is placed in the position of a feme sole. "j Q- ^- ^• 

(7) The separate estate of a married woman has in various Separate 
degrees, in Equity and by Statute, been treated as a property ©quity."^ 
in respect of which and to the extent of which she can make 
contracts. 

The doctrine arose in the Chancery. Property, real and 

personal, might be held in trust for the separate use of a 

married woman independent of her husband. Sometimes 

this property was settled on her with a ^restraint upon 

anticipation : ' in such a case she could use the income, but 

could neither touch the corpus of the property, nor create 

future rights over the income. But where it was not so 

restrained, then to the extent <f the rights and interests created, Johnson v. 

a married woman was treated by Courts of Equity as having 3 d. f. &' j. 

494* 
power to alienate and contract. 

But she could not sue or be sued alone in respect of such 
estate, nor could she bind by contract any but the estate of 
which she was in actual possession or control at the time the pi]^*^:^,!^ 
liabilities accrued. JJ^^^- ^* 

The Married Women's Property Acts of 1870 and 1874 Separate 
specified various forms of property as the separate estate of statute ^ 
married women, enabled them to sue for such property and 
gave them all remedies, civil and criminal, for its protection 33 & 34 vict. 
that an unmarried woman would have had under the circum- 37 & 38 vict. 

c. 50. 

stances. Under this Act a married woman might make a 
contract for the exercise of her personal skill or labour, and 
maintain an action upon it in her own name. 

Thus was constituted a new legal separate estate, not vested 
in trustees, and in respect of which a married woman could 
sue apavt from her husband. But this estate was limited in 
character, and the married woman could not defend alone any 
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Hancocks v. action brought concerning it : it was necessary that her hus- 

Lablache, 3. 1 1 t . . i 

c. P. D. 197. band should be joined as a party. 

45 & 46 Vict. The Married Women's Property Act of i88a repeals 
*^'"' the Acts of 1870 and 1874, except as regards all rights 

188a. acquired or acts done while those statutes were in force. 
It affects: — 

(i) Every woman married after 1882. 
(a) Every woman married before 1883 as respects property 
and choici in action acquired after 1882. 

We may summarize its effect^ so far as it relates to our 
present purpose, as follows : — 
§ I. subs. «. All property, real and personal, in possession, reversion or 
remainder, vested or contingent, held by a woman before, 
or acquired after marriage, is her separate property. She can 
acquire, hold, and dispose of it by will or otherwise, 'as her 
separate property in the same manner as if she were a feme 
sole without the intervention of any trustee.' 

' In respect of and to the extent of her separate property ' 
§ I. sub-s. a. a married woman may enter into contracts, and render herself 
liable thereupon, as though she were 2^ feme sole. 
On such contracts she may sue and be sued alone. 
56 & 57 Vict. By the Married Women's Property Act 1893, every con- 
tract made by a married woman since December 5, 1893, 
binds her separate estate, and binds separate estate acquired 
after the contract was made though she possessed none at the 
time of making the contract. 
§ I. subs, 3. The last enactment extends in two ways the operation 
i^k V. Drif. of the Act of 1882. (1) By that Act the Court might draw 
g. B. D.98. inferences as to the intention of a married woman to bind 
or not to bind her separate estate. Since 1893 the existence 
of an intention to bind such estate is presumed and cannot 
be negatived, (o) The Act of i88a had been interpreted 
to mean that the power of a married woman to bind her 
Paiiiserv. Separate estate depended on the existence of such estate at 
q! b. li. 519. the date of the contract. The amending Act, as regards all 
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contracts made after December 5, 1893, binds separate estate 
when acquired^ whether or no the married woman possessed 
any at the date of the coDtract. 

Property may be settled upon a married woman in trusty 
and she may be restrained from anticipation of property so 
settled, and from rendering it liable in advance to satisfy her 
contracts ^. 

But an unmarried woman possessed of property and debts^ 
cannot upon marriage evade her debts by settling her property 
upon herself without power of anticipation. Property owned jay v. Robin- 
lefore marriage is liable to debts contracted before marriage, ^- 467- 
however the property may be settled upon marriage. 

On the same principle, where debts are incurred by a 
married woman on the faith of her separate estate^ they 
bind her estate when coverture has ceased by reason of widow- 
hood or dissolution of marriage. 

But the liability to which a married woman can thus sub- Liability 

. i. i_ 1* T ^ x_ of married 

ject herself possesses some peculiar features. woman 

It is not a personal liability. It cannot come into existence 
unless there is separate estate^ and it does not extend beyond 
the separate estate. Thus where a joint judgment is given not 
against husband and wife, it is to be given against the P®"®*** * 
husband personally, and against the wife as to her separate 
property. s. 15. 

Again^ a married woman cannot be made a bankrupt or 
committed to prison under § 5 of the Debtors' Act 1869, for 39 & 33 vict. 
non-payment of a sum for which judgment has been given 
against her^ under § i. sub-s. 2 of the Act of 1882. The 
Debtors' Act relates to persons from whom a debt is due, and 

' An illustration of the nature of this restraint is afforded bj the [1894] a Q.B. 
case of Hiood-Barrs o. Catheart. A judgment recoyered against a married ' ^^^* 
woman who has separate estate which she is restrained from anticipating 
can onlj affect such estate as is in her hands at the time : it cannot affect 
income from such estate, coming into her hands after the date of the 
judgment. It will be noticed therefore that income arising from separate 
estate which may not be anticipated does not follow the rule as to after- 
aoquired free separate estate, laid down in the Act of 1893. 



126 FORMATION OF CONTRACT. Part II. 

Scott V. damages or costs recovered against a married woman do not 

Morley. 90 

Q. a D. xao. constitute a debt due from her, but ' shall be payable out of 

§ I. sub-s. a. her separate estate, and not otherwise/ 

Hoitbyv. Beyond this a judgment against a married woman 'is 

Hodgson, 24 , . , 

Q. B. D. 109. precisely the same as a judgment agamst an unmarried 
woman.' The judgment is against her : ' the fact that exeeu- 
HjISm'S, *io^ is limited to her separate property does not make it any 
[189a] X Q. . ^^^ i^gg ^ judgment against her/ 

Thus the Acts of 1882 and 1893 increase in two ways the 
powers of contracting possessed by a married woman. 
Results Marriage no longer involves any proprietary disability. All 

statute. *^® property which a woman owns when she marries remains 
hers, and all property which she may subsequently acquire 
becomes hers, unless it is placed in the hands of trustees with 
a restraint upon anticipation. The area of separate estate 
is immensely extended, and therewith the contractual capacity 
of the woman. Full effect is given to this extension by the 
provision in the Act that future as well as existing separate 
estate is rendered liable to satisfy the contract. 

And, the rights and liabilities thus increased are rendered 
more easy of enforcement by the provision which enables the 
married woman to sue and be sued alone. 



CHAPTER IV. 
Beality of Consent. 

The next feature in the Formation of Contract whicli has 
to be considered is Genuineness or lUality of Consent; and 
here the same question recurs in various forms: Given an 
apparent Agreement, possessing the element of Form or Con- 
sideration, and made between parties capable of contracting, 
was the consent of both or either given under such circum- 
stances as to make it no real expression of intention ? 

This question may have to be answered in the affirmative 
for anj one of the following reasons. 

(i) The parties may not have meant the same thing ; or Mistake, 
one or both may, while meaning the same thing, have formed 
untrue conclusions as to the subject-matter of the agreement. 
This is Mistake. 

(ii) One of the parties may have been led to form untrue Misrepit- 
conclusions respecting the subject-matter of the contract by ^^ *^"* 
statements innocently made, or facts innocently withheld by 
the other. This is Misrepresentation. 

(iii) These untrue conclusions may have been induced by Fraud, 
representations of the other party made with a knowledge of 
their untruth and with the intention of deceiving. This is 
Fraud. 

(iv) The consent of one of the parties may have been Dares«. 
extorted from him by the other by actual or threatened 
personal violence. This is Duress. 
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Undue (v) Circumstances may render one of the parties morally 

incapable of resisting the will of the other, so that his consent 
is no real expression of intention. This is Undue Influence. 

§ 1. Mistake. 
Mistake of The confusion which attends all discussions on Mistake 
differs in DMikes it important to strike off at once all topics which, 
effect from though superficially connected with the subject, are not 

relevant to Mistake as invalidating a contract. 

miatake First then we must distinguish Mistake of Intention from 

pression, Mistake of Expression. There are cases where the parties are 

genuinely agreed, though the terms in which their agreement 

is expressed will not convey their true meaning. In such 

cases they are permitted to explain, or the Courts are willing 

to correct their error; but Mistake of Expression is part of 

the interpretation of Contract. 

want of Next, we must strike off all cases in which offer and ac- 

mu ua 1 y, qq^^^q^ never agreed in terms, and so there was never the 

outward semblance of agreement, 
false state- . Thirdly, we must strike off all cases in which the assent of 
^^^^ one party has been influenced by a false statement, innocent 
or fraudulent, made by the other ; by violence, or by oppression 
on the part of the other, 
failure of Lastly, we must strike off all cases in which a man is dis- 
Uon? ^^^ appointed as to his power to perform his contract, or in the 
performance of it by the other. This last topic relates to the 
performance of Contract, and should not be mentioned here, 
Pollock, 465. but for a practice, common even to learned and acute writers, 
of blending Mistake and Failure of Consideration. If a man 
alleges that a contract to which he was a party has not been 
performed as he expected, or has altogether failed of perform- 
ance, the question is not whether he contracted at all, but 
whether the terms of the contract justify his contention. A 
man who knows with whom he is dealing, and the nature 
of the contract which he desires to effect, has only himself 
considera- to blame, if the terms of the contract do not bind the other 
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party to carry out the objects of agreement, or pay damages tion is not 
for default. And though the terms may not express what he 
intended them to express, his failure to find words appropriate 
to his meaning is not Mistake ; if it were so a contract would 
be no more than a rough draft of the intention of the parties, 
to be explained by the light of subsequent events, and cor- 
rected by the Court and Jury. 

We are bound to assume that the terms of the contract 
correspond to the intention of the parties. If performance 
does not correspond to the terms of the contract, or if the 
subject-matter of the contract, or the conditions under which 
it has to be performed are not such as the parties contemplated, 
still we cannot say that the rights of the parties are affected 
by mistake. Every honest man, making a contract, expects 
that he and the other party will be able to perform and will 
perform his undertaking. If the disappointment of such 
expectations were called mUtake^ then Mistake would underlie 
every breach of contract which had not been deliberately 
intended by the parties before the contract was made. 

The cases in which Mistake affects Contract are exceptions Caaes of 
to an almost universal rule that a man is bound by an agree- Mis^^e.^ 
ment to which he has expressed a clear assent, uninfluenced 
by falsehood, violence, or oppression. If he exhibits all the 
outward signs of agreement the law will hold that he has 
agreed. 

Thus it will appear that operative Mistake is very rare, and 
that the cases of genuine mutual mistake are rarer still. The 
circumstances under which it is permitted to invalidate a 
contract arise in one of three ways. 

Two parties are brought into contractual relations by Act of 

third 

the fraud or negligence of a third, inducing one to enter into party. 
a transaction which he did not contemplate, or deal with a 
party unknown or unacceptable to him. 

Or again, one of two parties allows the other to agree with Dis- 
him in terms, knowing that the other thinks him to be a one party, 
different person from what he is, or knowing well that he 
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attaches one meaning to the terms while the other party 
attaches to them another and different meaning. 
Mistake of Or \sst\j, there are cases of genuine mutual Mistake where 
exiSence*^ parties contract for a thing which has ceased to exist, or are 
of subject. Ij^ gj^j. ^ ^ ^}jg identity of the subject of contract or of 
one another. These three forms of Mistake may be illus- 
trated, though not amply, from the reports. Beyond these 
the law will not assist people whose judgment leads them 
astray, unless their judgment was influenced by the fraud or 
misrepresentation of the other party to the contract. It will 
be found that the cases which follow fall under one or other 
of these three heads. 

Mistake as to tie nature^ or as to the existence of the contract. 

Act of It is hard to suppose that this can arise, except from the 

third 

party falsehood or carelessness of a third party. The Courts would 

not permit one who had entered into a contract to avoid its 

operation on the ground that he did not attend to the terms 

which were used by himself or the other party, or that he did 

Hunter v. not read the document containing the contract, or was misin- 

Wiilters, 

7 ch. 84. formed as to its contents, or that he supposed it to be a mere 
form. In like manner one may suppose, though the case has 
never arisen, that a man who posts a letter of acceptance, 
which he had written and addressed, would not be excused 
from his contract on the ground that he had changed his 
mind after writing the letter, and had posted it from in- 
advertence. 

fraudu- The only cases furnished in the reports are cases in which 

by the fraud of a third party the promisor had been mistaken 
as to the nature of the contract into which he was entering, 
and the promisee has in consequence been led to believe in 
the intention Qf the other party to contract when he did not 

2 Co. Rep. 9. so intend. In ThoroughgooePs Case, an illiterate man executed 
a deed, which was described to him as a release of arrears of 
rent : in fact it was a release of all claims. The deed was not 
read to him, but when told that it related to arrears of rent. 
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he said^ ' If it be no otherwise^ I am content/ and executed 
the deed. It was held that the deed was void. 

In Foster v. Mackinnon^ Mackinnon who was a very old man Act of 
was induced to endorse a bill of exchange for £3CX)o, being ^^7 
told that it was a guarantee. The bill was subsequently en- 
dorsed for value to Foster, who sued Mackinnon on the bill ; 
the jury found that there was no negligence on the part of 
Mackinnon^ and though Foster was innocent of the frauds it fraudu- 
was held that he could not recover. ^^ * 

' It seems plain on principle and on authority that if a blind man, 
or a man who cannot read, or who for some reason (not implying 
negligence) forbears to read, has a written contract falsely read over 
to him, the reader misreading to such a degree that the written 
contract is of a nature altogether different from the contract pre- 
tended to be read from the paper, which the blind or illiterate man 
afterwards signs ; then, at least if there be no negligence, the signature 
so obtained is of no force. And it is invalid, not merely on the 
ground of fraud, where fraud exists, but on the ground that the mind 
of the signer did not accompany the signature ; in other words, that he 
never intended to sign, and therefore in contemplation of law never Foster v. 
did sign, the contract to which his name is appended.' l!*r!^!I!'c."p. 

71X. 

In these two cases it has fallen to the Court to say which 
of two innocent parties is to suffer for a mistake occasioned by 
the fraud of a third. 

The same question arises where the act of the third party officious, 
is merely officious or careless. It has been held that a man °''^*^ ®®^* 
is not bound by an offer wrongly transmitted by a telegraph 
clerk and accepted by the offeree. The Post Office had no Henkei v. 
authority to convey the message except in the form presented * Exih. 7. 
to it. But the question might assume a more difficult aspect. 

A writes to X^ a broker^ an order to buy certain shares^ that 
is^ he makes an offer to buy shares importing a promise to pay 
their market price. After the letter is written and directed, 
he receives intelligence which causes him to change his mind^ 
and he takes other letters to the post, leaving this on his 
table. A servant or a friend, seeing the letter, thinks it has 
been forgotten^ and posts it. The shares are bought just 
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before a commercial panic^ which causes them to fall heavily 
in value. Is -4 or X to lose by the interference of A's friend 
or servant ? 

Or suppose that A has given the letter with others to a friend^ 
requesting him to post the others, but only to read the letter 
to the broker, and advise him upon it. The friend carelessly 
posts all the letters and the shares are bought at a loss. 

It may be said for A in both these cases that the mind 
of the offeror did not accompany the offer : just as in Fatter 
V. Mackinnon the mind of the signer did not accompany the 
signature. It might be said on X's behalf that A was 
n^ligent in his dealings with an important letter, but unless 
he left it in a place where his letters were usually collected 
for the post, or dropped it in the street, I find a difficulty 
in supposing that the mere fact that it lay on his table could 
furnish an authority to any one to communicate it to X by 
the post. 

This much seems clear, that Mistake as to the nature of the 
transaction entered into, or as to the intention of the other 
party to make a contract, must be mutual Mistake ; that it 
must arise from some deceit which ordinary diligence could 
not penetrate, or some accident which ordinaiy diligence could 
not avert ; that it must be brouight about by the act of a third 
party, otherwise the contract, if affected at all, would "be 
voidable for misrepresentation or fraud, and would not be void 
on the ground of mistake. 

Mistake as to the identify cf the person with whom the 
contract is made. 

Mistake as Mistake of this sort can only arise where A contracts with 
to party ... . 

X, believing him to be Jf : that is, where the offeror has in 

contemplation a definite person with whom he intends to 

contract. It cannot arise in the case of general offers, which 

any one may accept, such as offers by advertisement, or sales 

for ready money. 

a^H. & N. jj^ Botdton r. Jones, Boulton had taken over the business 
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of one BrocklehuTst^ with whom Jones had been used to deal, known to 
and against whom he had a set-off. Jones sent an order for ®"^®'^ 
goods to Brocklehorst, Boulton supplied them without any 
notice that the business had changed hands; when Jones 
learned that the goods had not come from Brockiehurst, he 
refused to pay for them^ and it was held that he need not pay. 
* In order to entitle the plaintiff to recover, he must show that Bouiton v. 

* ' Jones, a H. 

there was a contract with himself.' * ^* ^^ 

In Cundy v, Lindsay^ a person named Blenkam^ by imitating 3 ^pp* ^*^ 
the signature of a respectable firm named Blenkiron, induced 
AB to supply him with goods which he afterwards sold to X. ?"^^ 
It was held that an innocent purchaser could acquire no right of third 
to the goods, because as between AB and Blenkarn there was 
no contract. 

' Of him/ says Lord Cairns^ ' they knew nothing, and of 
him they never thought. With him they never intended 
to deal. Their minds never even for an instant of time rested 
upon him^ and as between him and them there was no con- 
sensus of mind, which could lead to any agreement or contract 
whatever. As between him and them there was merely the 
one side to a contract^ where in order to produce a contract, two 
sides would be required.^ A' p- ^^s- 

The case of Boulton v. Jones is not a case of an offer made ^^' * n- 

564. 

by sending goods, and accepted by the use of them. The 
offer proceeded from the intending purchaser. Boulton knew 
that it was not addressed to him, but thought that Jones 
might not care whether Brocklehurst, or Brocklehurst's 
successor supplied the goods: as events showed Jones did 
care, and had reasons for dealing with Brocklehurst, rather 
than with Boulton. 

The result of the two cases is no more than this, — that if 
a man accepts an offer, which is plainly meant for another, or 
if he becomes party to a contract by falsely representing him- 
self to be another^, the contract in either case is void. In 

^ Gundy v, Lindsay is a sufficient illustration of the rale which I have 
laid down : but there is a mass of authority to the eifect that where 
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the first case one party takes advantage of the Mistake, in the 
other he creates it. 
Cases of The reports famish us with no case of genuine Mistake^ in 
which A makes an offer to M believing him to be Xy and 11 



error. 



accepts, believing the offer to be meant for him. 



2 H. & N. If in Boulton v. Jane* the plaintiff had succeeded a predecessor 
in business of the same name, he might reasonably have sup- 
posed that the order for goods was meant for him. If the order 
had been given to Boulton {A), and accepted by Boulton (X), it 
is very doubtful whether Jones could have avoided the contract 
on the ground that though he obtained the goods he wanted 
from the man to whom his order was addressed, the Boulton 
whom he had addressed was not the Boulton whom he 
intended to address. 

Circumstances might indicate to the offeree that the offer 
was intended for a different person. An offer of marriage 
falling into the hands of a lady for whom it was not intended, 
where two ladies chanced to have the same name and address^ 
might or might not be turned into a promise by acceptance, 
according as the terms of acquaintance^ or age of the parties 
might justify the recipient in supposing that the offer was 
meant for her. An offer for the purchase of goods might 
not call for the same nicety of consideration on the part 
of the offeree. 

Mistake as to the stAjeet-matier, 
Mistake ofidefitity as to the thing contracted for, 

A contract may be void on the ground of Mistake, if two 
things have the same name^ and A makes an offer to X con- 
cerning My thinking that X is referring to Jf, which offer X 
accepts concerning i», thinking that A is referring to m. If 

a man induces another to contract with him or to supply him with goods 
by falsely representing himself to be some one else than he is, or to have 
an authority which he does not possess, no contract is made, and no 
property in the goods passes. Hardman v. Booth, z H. & C. 803 ; Kings/ord 
V. Merry f i H. & N. 503 ; and Hollins v. FowUry L. R. 7 H. L. 757, where all 
or nearly all the cases bearing on the subject are reyiewed. 



Chap. IV. § I. MISTAKE. 135 

there is nothing in the terms of the contract to point to M, Mistake of 
or itt, as its subject-matter^ evidence may be given to show ^ ^^ ' ^' 
that the mind of each party was directed to a different object : 
that A offered one things and X accepted another. 

In Raffles v, Wichelkaus the defendant agreed to buy of the «H- * c. 
plaintiff a cargo of cotton ' to arrive ex Peerless from Bombay.' 
There were two ships called Peerless^ and both sailed from 
Bombay^ but Wichelhaus meant a Peerless which arrived in 
October, and Raffles meant a Peerless which arrived in Decem- 
ber. It was held that there was no contract. 

But if Wichelhaus had meant a ship of a different name, he 
would have had to take the consequences of his carelessness in 
not expressing his meaning properly. Nor could he have 
avoided the contract if its terms had contained such a description ipnides v. 

^ PadEc In- 

of the subject-matter as would practically identify it. l!^*6o*'b 



686. 



Mistake as to the existence of the thing contracted for. 



It is doubtful whether this can be regarded as Mistake at Mistake 

, and impos- 

all^ or whether we may not r^ard the parties to a contract as sibility. 

acting on an assumption or implied condition that the subject- 
matter of the contract is in existence.^ 

The topic really belongs to Impossibility of Performance : 
but whereas impossibility arising after the contract is made 
can only under certain circumstances effect a discharge, ante- 
cedent impossibility arising from the non-existence of the 
thing contracted for prevents the formation of a contract. 

In Couturier v, Hastie, a contract was made for the sale of 5 h. l. c. 

673. 

a cargo of com, which the parties supposed to be on its voyage 
from Salonica to England : it had in fact, before the date of 
sale, become so heated that it was unloaded at Tunis and sold 
for what it would fetch. The Court held that the contract . 
was void, inasmuch as ' it plainly imports that there was some- 
thing to be sold, and something to be purchased, whereas the 
object of the sale had ceased to exist/ 

^ By 56 & 57 Yict. 0. 71 § 6 such a condition is implied in every sale 
of goods. 
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Mistake as The same rule applies where parties contract under a mutual 
ence of' belief that a right exists^ which in fact is non-existent. If A 
a nght. agrees with X to hire or buy an estate from him which both 
believe to belong to X, but which is found to belong to A, the 
contract will not be enforced. And this is not, as would at 
Bingham v. first sight appear^ an infringement of the maxim ' ignoratdia 

Bingham, • . » 7 

I vcs. Senr. juns kaud excusat. 

xa6. " 

Cooper V. ' In that maxinit' said Lord Westburj, * the word jus is used in 

f H^ lI ^7^' the sense of denoting general law, the ordinary law of the country. 
But when the word jus is used in the* sense of denoting a private 
right, that maxim has no application. Private right of ownership 
is a matter of fact ; it may be the result also of matter of law ; but 
if parties contract under a mutual mistake, and misapprehension as 
to their relative and respective rights, the result is that that agree- 
ment is liable to be set aside as having proceeded upon a common 
mistake.* 

Mistake by one party as to tie ifitention of tie otier^ 

known to that otier. 

We come here to the limits of operative Mistake in regard 

to the subject-matter of a contract, and must be very careful 

to define them so as to avoid confusion. 

I Exch. 663. A general rule laid down in Freeman v. Gooke^ and often 

cited with approval^ may be taken to govern all cases in 

which one of two parties claims to repudiate a contract on 

the g^und that his meaning was misunderstood^ or that 

he misunderstood that of the other party. 

' If whatever a man*s real intention may be he so conducts him- 
self that a reasonable man would believe that he was assenting to 
the terms proposed by the other party, and that other party upon 
Smith V. that belief enters into the contract with him, the man thus con- 
R."f Q^B. ducting himself would be equally bound as if he had intended to 
at p. 607. agree to the other party's terms.' 

As regards the quantity and the price of the subject- 
matter concerned^ a man's statement must usually be taken 
to be conclusive against himself. 
Responsi. As regarfs the quality of a thing sold, or the general 
parties, circumstances of a contract entered into, a man must use his 
own judgment, or if he cannot rely upon his judgment. 
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must take care that the terms of the contract secure to him 
what he wants. 

In two cases the law will protect one of the parties to 
a contract. 

Where a man buys goods which he has no opportunity of Rule of 
inspecting, the law introduces into the contract of sale certain ^^.^^ 
implied warranties, that the goods supplied shall correspond ra^*y- 
in description to the goods promised, and shall be of a market- J^nes v. 
able character. 3 Q. b. 203. 

And again, in certain contracts said to be ' uberrimae fidei/ l^ule of 
in which one of the two parties is necessarily at a disadvantage closure, 
as to knowledge of the subject-matter of the contract, the 
law requires the other to disclose every material fact, that is, 
every fact which might have influenced the mind of a prudent v^* '57. 
person. 

Beyond this, where the terms of a contract are clear, the 
question is, not what the parties thought, but what they mid 
and did. 

Suppose that A sells to J, and X believes that he is buying, 
a bar of gold : the bar turns out to be brass. The parties are 
honestly mistaken as to the subject-matter of the contract, 
both believed the bar to be gold. But their rights are not 
affected by their state of mind ; they depend on the answer 
to the question — Did A sell to X a bar of metal, or a bar 
of gold ? A contract for a bar of gold is not performed by 
the delivery of a bar of brass ; a contract for a bar of metal 
is performed by the delivery of a bar of metal. It does not 
matter what the metal may be, nor does it matter what the 
parties may have thought that it was. 

There are two things which have to be considered by one 
who is entering into a contract. The first is the quality of 
the thing, or circumstances of the transaction: the matter 
of his bargain. The second is the statements, promises, and 
conditions of which the contract consists: the terms of his 
bargain. As to these things, and subject to the exceptions 
which I have mentioned, a contracting party must take care 
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of himself; he cannot expect the other party to correct his 

judgment as to the matter of his bargain^ or ascertain by 

cross-examination whether he understands its terms. 

But the law will not allow a man to make or accept a 

promise^ which he knows that the other party understands in 

a different sense from that in which he understands it himself. 

Iilustra- We can best illustrate these propositions by an imaginary 
tioiis. , 

sale. 

A sells X a piece of china. 
Mistake as (a) X thinks it is Dresden china^ J thinks it is not. 
to thing, jj^j^ ^^^^ jjjg chance. X may get a -better thing than A 
intended to sell^ or a worse thing than he intended to buy ; 
in neither case is the validity of the contract affected. 

()3) X thinks it is Dresden china. A knows that X thinks 
so^ and knows that it is not. 

The contract holds. A must do nothing to deceive X, but 
he is not bound to prevent X from deceiving himself as to the 
quality of the article sold. 
Mistake (y) X thinks that it is Dresden china and thinks that A 

promise, ii^^ends to sell it as Dresden china; and A knows it is not 
Dresden china^ but does not know that X thinks that he 
intends to sell it as Dresden china. The contract says nothing 
of Dresden, but is for a sale of china in general terms. 

The contract holds. The misapprehension hj X of the 
extent of A's promise^ unknown to A^ has no effect. It is not 
A'% fault that X omitted to introduce terms which he wished 
to form part of the contract. 

(6) X thinks it is Dresden china, and thinks that A intends 
to sell it as Dresden china. A knows that X thinks he is 
promising Dresden china, but does not mean to promise more 
than china in general terms. 

The contract is void. -X''s error was not one of judgment, 
as in (fi), but regarded the intention of A, and A, knowing 
that his intention was mistaken, allowed the mistake to 
continue. 

The last instance given corresponds to the rule laid down 
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in Smitk v, Hughes. In that case the defendant was sued l. r. 6 q. b. 

597" 

for ref osing to accept some oats which he had agreed to buy 
of the plaintiff^ on the ground that he had intended and 
agreed to buj old oats^ and that those supplied were new. 
The jury were told that if the plaintiff knew that the de- 
fendant thought he was buying old oatSy then he could not 
recover. But the Court of Queen's Bench held that this 
was not enough to avoid the sale ; that in order to do so the 
plaintiff must have known that the defendant thought he was 
being promised old oats. It was not knowledge of the mis- 
apprehension of the quality of the oats^ but knowledge of 
the misapprehension of the quality promised, which would 
disentitle the plaintiff to recover. 

Blackburn, J., said, * In this case I agree that on the sale of Mistake of 
a specific article, unless there be a warranty making it part of the buyer as to 
bargain that it possesses some particular quality, the purchaser must not known 
take the article he has bought though it does not possess that to seller, 
quality.' (This is instance a.) 

'And I agree that even if the vendor was aware that the purchaser Mistake of 
thought that the article possessed that quality, and would not have buyer as to 
entered into the contract unless he had so thought, still the purchaser known to 
is bound, unless the vendor was guilty of some fraud or deceit upon seller, 
him, and that a mere abstinence from disabusing the purchaser of 
that impression is not fraud or deceit; for whatever may be the 
case in a court of morals, there is no legal obligation on the vendor to 
inform the purchaser that he is under a mistake^ not induced by the act 
of the vendor,^ (This is instance /3.) 

And Hannen, J., said, * It is essential to the creation of a contract Mistake of 
that both parties should agree to the same thing in the same ^'^J?.^*^ 

sense But one of the parties to an appareiit contract promised 

may* hy his own fault, be precluded from setting up that he had not known 
entered into it in a different sense to that in which it was under- ^ ■®"®r. 
stood by the other party. Thus in a case of sale by sample where 
the vendor, by mistake, exhibited a wrong sample, it was held that 
the contract was not avoided by this error of the vendor.' Scott v. 
lAttUdale ^. (This corresponds to instance y,) 8 E. & B. 

And further he says, * If, in the present case, the plaintiff knew jfistake of 

* This case puts, from the seller's point of view, the principle which we 
have been illustrating from the point of view of the buyer. The seller 
means to promise one thing ; he in fact promises another ; the fact that 
he thinks he is promising something less than he does promise has no 
effect on the validity of the sale. 
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bayeraato that the defendant, in dealing with him for oats, did so on the 

<l"*^*ty assumption that the plaintiff was contracting to sell him old oats, 

kn^n to ^^ ^^ aware that the defendant apprehended the contract in 

seller. a different sense to that in which he meant it, and he is thereby 

deprived of the right to insist that the defendant shall be bound 

by that which was the apparent, and not the real bargain.' (This 

corresponds to instance d.) 

Smith V. Hughes only tells us what is necessary to constitute 
such Mistake as will enable one party successfully to resist an 
action brought by the other for non-performance of a contract 
which is not in its terms ambiguous. But a series of equity 

Applica- cases illustrates the rule that when one man knows that another 

in equii^* understands his promise in a different sense from that in which 
he makes it the transaction will not be allowed to stand. 

3oB€av.6a. Ju Wcbster V, Cecil specific performance of a contract was 
refused on the ground of Mistake of this nature^ although it 
was suggested that damages might be recovered in a Common 
Law Court for non-performance. 

The parties were in treaty for the purchase of some plots of 
land belonging to Cecil. Webster, through his agent, offered 
£acxx), which was refused. Afterwards Cecil wrote to Webster 
a letter containing an offer to sell at £1200 ; he had intended 
to write £2x00, but either cast up the figures wrongly or 
transposed the first two. Webster accepted by return of 
post. Cecil at once tried to correct the error, but Webster, 
though he must have known from the first that the offer 
was made in mistaken terms, claimed that the contract should 
be performed and sued for specific performance. This was 
refused : the plaintiff was left to such action at law as he 

Per James, mififht be advised to brinfir. The case was described later as 

L. J., Tarn- ^ ^ 

p>«n ^J»™«». one ' where a person snapped at an offer which he must have 
»»»• perfectly well known to be made by Mistake.' 

Rectifica- The powcr of the Court of Chancery in former times, 
Chaucery of the Chancery Division now, to rectify deeds or written 
ivision. ingtniments is as a rule reserved for cases where the parties 

bad agreed and the terms of the agreement, by &iult of neither, 

failed to express their meaning. 
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But it is sometimes used where Mistake is not mutoal. In 
such cases^ and they are not nmnerous^ one of the parties being 
at the time cog:nizant of the other's error as to the nature or 
extent of his promise seeks to take advantage of it. Or an 
offer IB made in terms which^ from the tenor of previous 
negotiations, the offeree, when he accepts^ must know to in- 
clude more than the offeror meant to include. The Court 
then tells the offeree^ in substance^ that his agreement must 
be either rectified or cancelled^ and that he may take his 
choice. 

A and X signed a memorandum of agreement by which A 
promised to let certain premises to Z a^ tie rent of £230^ in all 
respects on tie terms of the within lease : and this memorandum 
accompanied a draft of the lease referred to. A, in filling in 
the blank in the draft for the amount of rent to be paid, in- 
advertently entered the figures £130 instead of £230; and 
the lease was engrossed and executed with this error. The 
Court was satisfied, upon the evidence, that X was aware of 
the discrepancy between the rent which she was promising to 
pay and the rent which A believed her to be promising to pay ; 
and she was given the option of retaining the lease, amended 
so as to express the real intention of the parties, or giving it 
up, paying at the rate of £230 per annum for such use and G«rrard v. 
occupation of the premises as she had enjoyed. 30 Bcav. 445. 

Harris v, Pepperell and Paget v. Marshall were cases in L.R.5jEq.i. 
which the defendant accepted an offer which he must have 
known to express something which the offeror did not intend 
to express. The defendant was offered the alternative of 
cancellation or rectification. In these cases the promise was 
sought to be set aside, in Webster v. Cecil it was sought to be 
enforced. Otherwise the circumstances are the same. 

The effect of Mistake, where it has any effect at all, is Effects of 
to avoid the contract. The Common Law therefore offers 
two remedies to a person who has entered into an agreement 
void on the ground of Mistake. If it be still executory he 
may repudiate it and successfully defend an action brought 
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upon it j or if he have paid monej under the contract^ he may 

recover it back upon the general principle that ' where money 

is paid to another under the influence of a mistake^ that is, 

upon the supposition that a specific fact is true which would 

Kelly V. entitle the other to the money^ but which fact is untrue^ an 

9 M. k w. action will lie to recover it back/ 
58. 

In equity .the victim of Mistake may resist specific per- 

Webiterv. formaucc of the contract^ and may sometimes do so success- 

3oBeav.63. fully whcu he might not have been able to defend at law 

an action for damages arising from its breach. He may 

also as plaintiff apply to the Chancery Division of the High 

Paget V. Court to ^t the contract set aside and to be freed from his 

Marshall, ,.,.,..? 

98Ch.D.355. liabilities in respect of it. 



§ 2. Misrepresentation. 

Diitlno- In dealing with Misrepresentation as a circumstance in- 
^^** validating contract we must keep before us two distinctions. 
We must carefully separate Misrepresentation^ or innocent 
misstatement of fact^ from Fraud or wilful misstatement of 
fact : and we must separate with equal care Representations^ 
or statements which induce a contract^ from Terms^ or state- 
ments which form part of a contract. 

With these distinctions in view, we may hope to encounter 

successfully the difficulties which meet us in determining the 

effect of Misrepresentation in contract. 

Misrepre- (i) We must^ firstly, distinguish Misrepresentation from 

sei^ ion jij^j^^j^ g^jjjj must consider whether honesty of motive or 

Fraud. ignorance of fact can remove a false statement from the 

category of Fraud. 
State- (a) We must, secondly, bear in mind that if a representa- 

which are tion forms an integral part of a contract it becomes a promise, 
an^^te- ^^ ^^ ^ iBise, its untruth does not affect the formation of the 
ments contract but operates to give a discharge, or a right of action, 
not. or both, to the party injured by the falsehood, such falsehood 

being in truth the breach of a promise. So we must dis- 



Chap. IV. § 2. MISREPRESENTATION. 143 

tingaisli representation, whether innocent or fraudulent, which 
brings about a contract and so affects its formation^ from re- 
presentation which introduces terms or promises into a contract 
and so affects its performance. The terminology of this part 
of the subject is extraordinarily confused. Eepresentation, 
condition^ warranty^ independent agreement, implied warranty, 
warranty in the nature of a condition, are phrases which it is 
not easy to follow through the various shades of meaning in 
which they are used. 

(3) ^® must, thirdly, take note of the effect of the Judi- The Law 
cature Act, combined with recent decisions in modifying the since the 
rules of Common Law and expanding those of the Chancery ^^ure 
in respect of innocent misrepresentations made prior to the^<:^- 
formation of a contract. 

The Common Law may be said to have attached no weight 
to a representation unless it was (i) fraudulent, or (2) a term 
in the contract, or (3) made by way of inducement to enter 
into a contract, in which, because it belonged to a special 
class, the utmost good faith and accuracy of statement was 
required. 

Chancery, on the other hand, would refuse specific perform- 
ance where an innocent misrepresentation could be shown to 
have induced a contract, though it seems doubtful whether, 
except in contracts of the special class alluded to, a contract 
might be set aside on such grounds. 

The Judicature Act, 36 & 37 Vict. c. 66. s. 24. sub-ss. i & 2 Effect of 
provides that the High Court of Justice, and the Court of gi^^^tho 
Appeal and every Judge thereof, shall give such effect to any '^^^^' 
equitable claim, remedy or defence as the Court of Chancery Act. 
ought to have given if the matter had come before it. 

The Common Law rule has therefore been modified by 
Chancery decisions g^ven before the Judicature Act ; and not 
only so, but since the passing of that Act a broad rule has 
been laid down in the Court of Appeal that material misrepre- 
sentation, though innocent, affords a ground for relief from 
the liabilities of a contract into which such a representation 
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has induced a man to enter. A rule applicable only to special 
contracts has become a general rule so far as concerns mis- 
representation^ while certain contracts are still distinguishable 
from others in this — ^that in the making of them the utmost 
fullness of statement is required. 

So we may now say that material misrepresentation is an 
invalidating circumstance in all contracts, while non-disclosure 
of fact will only affect contracts of a special sort. 

I will deal with these difficulties in order. 

(i) Misrepresentation distinguished Jrom Fraud, 

Fraud as The practical test of fraud as opposed to misrepresentation 
is that one does^ and the other does not give rise to an action 
' ex delicto. Fraud is a wrongs and may be treated as such^ 
besides being a vitiating element in contract. Misrepresen- 
tation may invalidate a contract but will not give rise to an 
action ex delicto, the action of deceit. 

' It must be borne in mind,* says Cotton, L. J., * that in an action 
for setting aside a contract which has been obtained by misrepre- 
sentation, the plaintiff may succeed though the misrepresentation 
was innocent; but in an action of deceit, the representation to 
found the action must not be innocent, that is to say it must be 

Arkwright v. made either with a knowledge of its being false or with a reckless 

z7Ch. D.320. disregard as to whether it is or is not true.* 

Fraud But knowledge that a statement is false may not be in- 

dishonest consistent with honesty of motive in making it : on the other 
motive, hand, there may be no clear knowledge that the statement 
made is false, but a dishonest or at any rate self-seeking 
motive for wishing that it should be believed by the party to 
whom it is made. 

Let us take the first of these cases. 

Per Tindai, ' It is fraud in law if a party make representations which he knows 
V. Charioh'*'^ to be false and iiyury ensues, although the motives from which the 
7 Bing. 107. representations proceeded may not have been bad.* 

3 B. & A. In PolhUl V. Walter^ Walter accepted a bill of exchange 

drawn on another person: he represented himself to have 
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anthority from that other to accept the bill^ honestly be- 
lieving that the acceptance would be sanctioned, and the bill 
paid by the person for whom he professed to act. The bill 
was dishonoured at maturity^ and an indorsee^ who had given 
value for the bill on the strength of Walter's representation, 
brought against him an action of deceit. He was held liable^ 
- and Lord Tenterden in giving judgment said : — 

* If the defendant, when he wrote the acceptance, and, thereby, 
in substance, represented that he had authority from the drawee to 
make it, knew that He had no such authority (and upon the evidence 
there can he no doubt that he did), the representation was untrue to 
his knowledge, and we think that an action will lie against him by 
the plaintiff for the damage sustained in consequence/ At p. 124. 

It will be observed that in this case there was a representa- 
tion of facts known to be false ; that the knowledge of the 
untruth of the statement was the ground of the decision : it 
is therefore clearly distinguishable from a class of cases in 
which it has .been held, after some conflict of judicial opinion^ 
that a false representation believed to be true by the party Dernrv. 
making it will not give rise to the action of deceit. ^pp- ^^ 337. 

On the other hand it is not necessary^ to constitute fraud, 
that there should be a clear knowledge that the statement 
made is false. But statements which are intended to be acted 
upon, if made recklessly and with no reasonable ground of Reckless 
belief, may furnish such evidence of dishonest motive as to ^ent. 
bring their maker within the remedies appropriate to fraud. 

Where directors issue a prospectus setting forth the advan- 
tages of an undertaking into the circumstances of which they 
have not troubled themselves to inquire, intending to induce 
those who read the prospectus to incur liabilities in respect of 
the undertaking, they commit a fraud if the statements Reese River 

. , . f t Mining Co. 

contamed m the prospectus turn out to be untrue ; they ^- Smith, 
represent themselves to have a belief which they know ^ 
they do not possess. 

And so neither the intent to defraud nor deliberate assertion 
of untruth are necessary elements in fraud. And the best 

L 
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distinction which we can make between misrepresentation 
and fraud is that the former is a misstat'ement of facts not 
known to be false or a non-disclosure of facts not intended to 
deceive; while the latter consists in representations known 
to be &lse^ or made with no real belief in their truth or false- 
hood, and entitles the injured party to the action of deceit. 

(2) Bepresentatians distinguished from Terms, 

Equally important with the distinction between misrepre- 
Repreaen- sentation and fraud is the distinction between statements' 
and terms, which are terms in a contract and statements which are 
inducements to enter into a contract. 

Much subtlety of reasoning has been wasted because^ where 

a man has in good faith made a promise which he is 

ultimately unable to perform^ it has been said that his 

Kennedy v. promisc was misrepresentation, or was made under a mistake 

Panama 

Steam Co., of fact, and SO questions proper to the performance or breach 
5^- of contract have been mixed with questions relating to the 

formation of contract. 

And other difficulties have arisen from a view at one time 

covcrdaiev. entertained by Courts of Equity, that there may be repre- 

15 Kq. lai'. sentations which are not terms in a contract but which ought 

nevertheless to be made good by the party responsible for 

them. Such representations, in the cases where they occur, 

can all be resolved into terms of a contract ^. 

We must bear in mind, first, that a representation which 

is embodied in a contract ceases to be a representation and 

Pollock on becomes a promise that a certain thing is or shall be; and 

Ap' "n! iiext, that, unless a representation is so embodied, it cannot of 

itself confer any right of action with a view to its realization. 

At Common Law if a representation was not part of a 

' contract, its truth, except in the excepted cases and apart 

* I touch at the close of this chapter on representation which creates 
an estoppel, and so may prevent the disproof of an alleged right, hut this is 
a different thing from the theory advanced in (kaxrdaU v, Eastwood, 
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from frauds was immaterial. If it be part of a contract (and 

this proposition is still undoubtedly true) it receives the name 

of a Condition or a Warranty, its untruth does not affect the 

formation of the contract but operates to discharge the * 

injured party from his obligation, or gives him a right of 

action, ex confractu, for loss sustained by the untruth of a Explanation 

in B«hn v. 

statement which is regarded in the light of a promise. We ^|™^^ 
shall get a clearer notion of these various phases of repre- 7^'* 
sentation from the case of BeAu v. JSumeM, 

Action was brought upon a charter party dated the 19th 
day of Oct. i860, in which it was agreed that Behn's ship 
lien in tie port ff Amsterdam should proceed to Newport and 
there load a cargo of coals which she should carry to Hong 
Kong. At the date of the contract the ship was not in the 
port of Amsterdam and did not arrive there until the a3rd. 
When she reached Newport, Bumess refused to load a cargo 
and repudiated the contract, upon which action was brought. 
The question for the Court was whether the words now in the 
port of Amsterdam amounted to a condition the breach of which 
entitled Bumess to repudiate the contract, or whether they 
only gave him a right, after carrying out the contract, to sue 
for such damasks as he had sustained. Williams, J., in Behn v. 
giving judgment in the Exchequer Chamber, thus distin- j^'.&s. 
guishes the various parts or terms of a contract : — • 3^^- ^ ^• 

* Properly speaking, a representation is a statement or assertion, 
made by one party to the other, before or at the time of the con- 
tract, of some matter or circumstance relating to it. Though it 
is sometimes contained in the written instrument, it is not an 
integral part of the contract ; and, consequently, the contract is Represen- 
not broken though the representation proves to be untrue ; nor **tion, 
(with the exception of the case of policies of insurance, at all 
events, marine policies, which stand on a peculiar anomalous 
footing) ia such untnUh any came of action^ nor has it any efficacy fraudu- 
tehaierer unless the representation teas made Jraudulentlyj either hy ^®^**> 
re€ison of its being made with a knowledge of its untruth^ or by 
reason of its being made dishonestly, with a reckless ignorance whether innocent. 
it was true or untrue, . . . Though representations are not usually 
contained in the written instrument of contract, yet they sometimes 
are. But it is plain that their insertion therein cannot alter their 

L 2 
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Descrip- nature. A question however may arise whether a descriptive 

tive statement in the written instrument is a mere representation, or 

' whether it is a substantive part of the contract. This is a question 

of construction which the Court and not the jury must determine. 

If the Court should come to the conclusion that such a statement 

by one party was intended to be a substantive part of his contract, 
Condition and not a mere representation, the often-discussed question may, 
^ ^'^ • of counte, be raised, whether this part of the contract is a condition 
Independ- precedent, or only an independent agreement, a breach of which 
ent agree- ^jj ^^^ justify a repudiation of the contract, but will only be 

a cause of action for a compensation in damages. 
Giahoimv. * In the construction of charter parties, this question has often 
?S[\g. ^^^^ raised, with reference to stipulations that some future thing 
^7. ^^ ^ shall be done or shall happen, and has given rise to many nice 
Duthic, distinctions. Thus a statement that a vessel is to sail, or be ready 

8 C B N S ' ^ 

45, * '* * ' to receive a cargo, on or before a given day, has been held to be 
Tarrabochia a condition, while a stipulation that she shall sail with all con- 
I H. & i/. venient speed, or within a reasonable time, has been held to be only 
*^^* an agreement. 

' But with respect to statements in a contract descriptive of the 
subject-matter of it, or of some material incident thereof, the true 
doctrine, established by principle as well as authority, appears to 
be, generally speaking, that if such descriptive statement was 
intended to be a substantive part of the contract, it is to be 
regarded as a warranty, that is to say, a condition on the failure 
or non-performance of which the other party may, if he is so 
minded, repudiate the contract in ioto, and so be relieved from 
peiforming his part of it, provided it has not been partially 
executed in his favour. If, indeed, he has received the whole or 
any substantial part of the consideration for the promise on his 
part, the warranty loses the character of a condition, or, to speak 
perhaps more properly, ceases to be available as a condition, and 
becomes a warranty in the narrower sense of the , word, viz. 
a stipulation by way of agreement, for the breach of which 
a compensation must be sought in damages.* 

The Court dealt with the Btatement that the ship was 
in the port of Amsterdam at the date of the contract as being 
intended by the parties to be a Condition ; and the breach 
of it was held to discharge the charterer from the obligation 
to perform his promise. 

I have cited the judgment of this case at length, partly 
because it is the fullest judicial analysis of the terms of a 
contract, partly also because it affoids a good illustration of 
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the provoking confusion of the terminology of this part of the 
subject. 

It will be observed that Condition is used in two senses, Various 

8611963 of 

as meaning a statement that a thing is^ and a promise that Condition 
a thing shall be ; in either case the statement or promise is ^^ty '" 
of so important a nature that the untruth of the one^ or the 
breach of the other^ discharges the contract. 

Warranty is used in three senses. It is first made a 
convertible term with a condition ; it is then used ' in the 
narrower sense of the word/ in which sense it means (i) an 
* independent agreement ^ or subsidiary promise in the contract, 
the breach of which can only give rise to an action for 
damages^ and (2) a Condition, the breach of which might have 
discharged the contract had it not been so far acquiesced in as 
to lose its effect for that purpose, though it may still give rise 
to an action for damages. 

Yet in spite of this verbal confusion the judgment gives 
ujs a clear idea of the various terms in a contract. 

(a) Sepresentalions, made at the time of entering into the Represen- 
contract, but not forming a part of it, may affect its validity 
in certain special cases^ but are otherwise inoperative. When 
they do operate, their falsehood vitiates the formation of the 
contract and makes it voidable. 

(j3) CondiliofiS are either statements, or promises which Condition, 
form the basis of the contract. Whether or not a term in 
the contract amounts to a Condition must be a question of 
construction^ to be answered by ascertaining the intention of 
the parties from the wording of the contract and the circum- 
stances under which it was made. But when a term in the 
contract is ascertained to be a Condition^ then, whether it be 
a statement or a promise^ the untruth^ or the breach of it, 
will entitle the party to whom it is made to be discharged 
from his liabilities under the contract. 

(y) JTarranlies, used in ^ the narrower sense,' are inde- Warranty 
pendent subsidiary promises, the breach of which does not 
discharge the contract^ bat gives to the injured party a right 
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of action for such damage as he has sustained by the failure 
of the other to fulfil his promise. 
Warranty (b) A Coftdition may be broken and the injured party may 
%^^ not avail himself of his right to be discharged, but continue 
to take benefit under the contract, or at any rate to act as 
though it were still in operation. In such a case the con- 
difion sinks to the level of a warranty^ and the breach of it, 
being waived as a discharge, can only give a right of action 
for the damage sustained. 

(3) ^ff^c^^ of Mia^i'epresenMion, 

In order to ascertain the effect of misrepresentation or 

non-disclosure upon the formation of contract, I propose first 

to compare the attitude of Common Law and of Equity 

towards misrepresentation before the Judicature Act, and then 

to consider how far the provisions of the Judicature Act, 

interpreted by recent decisions in the Court of Appeal, enable 

us to lay down in general terms a rule which was previously 

applicable only to a special class of contracts. 

The case of Behn v. Burness shows that in the view of the 

Common Common Law Courts a representation was of no effect unless 

ment of it was either fraudulent, or a term in the contract : the case 

UU^aii- ^^ Bannerman v. WHte shows that the strong tendency of 

teriorto judicial decision was to bring any statement which was 
(contract; .11. 

10 C.B.. N.S. material enough to affect consent, if possible, into the terms 

^^' of the contract. 

Bannerman offered hops for sale to White. White asked 
if any sulphur had been used in the treatment of that year's 
growth. Bannerman said *no.' White said that he would 
not even ask the price if any sulphur had been used. They 
then discussed the price, and White ultimately purchased by 
sample the growth of that year; the hops were sent to his 
warehouse, were weighed, and the amount due on their 
purchase was thus ascertained. He afterwards repudiated 
the contract on the groimd that sulphur had been used in the 
treatment of the hops. Bannerman sued for their price. It 
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was proved that he had used sulphur over 5 acres, the entire 
gprowth consisting of 300 acres. He had used it for the 
purpose of trying a new machine, had afterwards mixed the 
whole growth together, and had either forgotten the matter 
or thought it unimportant. The jury found that the repre- 
sentation made as to the use of sulphur was not wilfully false, 
and they further found that ^ the affirmation that no sulphur 
had been used was intended by the parties to be part of the 
contract of sale, and a warranty by the plaintiff.^ The Court 
had to consider the effect of this finding, and held that 
Bannerman^s representation was a part of the contract, a 
preliminary condition, the breach of which discharged White 
from liability to take the hops. 
Erie, C. J., said : — 

' We avoid the term warranty because it is used in two senses, Bannerman 
and the term condition because the question is whether that term ]^;c.B.'\.s. 
is applicable. Then, the effect is that the defendants required, and ^^ 
that the plaintiff gave his undertaking that no sulphur had been 
used. This undertaking was a preliminary stipulation; and, if it 
had not been given, the defendants would not have gone on with the 
treaty which resulted in the sale. In this sense it was the condition 
upon which the defendants contracted ; and it would be contrary to 
the intention expressed by this stipulation that the contract should 
remain valid if sulphur had been used. 

'The intention of the parties governs in the making and in the 
construction of all contracts. If the parties so intend, the sale 
may be absolute, with a warranty super-added ; or the sale may be 
conditional, to be null if the warranty is broken. And, upon this 
statement of facts, we think that the intention appears that the 
contract should be null if sulphur had been used: and upon this 
ground we agree that the rule should be discharged.' 

Note that in this case the representation was made before 
the parties commenced bargaining ; whereas the representation 
in £ein v. Bumess was a term in the charter party. 

Note fm-ther that the actual l^al transaction between the 
parties was an agreement to sell by sample a quantity of hops, 
a contract which became a sale ^, so as to pass the property, 

' For the distinction between a sale, and an agreement to sell, see 
p. 71 supra, and Sale of Goods Act, 1893, 56 & 57 Vict. c. 71, § i. 
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when the hops were weighed and their price thus ascertained. 
The contract of sale contained no terms making the acceptance 
of the hops conditional on the absence of sulphur in their 
treatment ; and the language of Erie, C. J.^ shows that he felt 
it di£Scult to apply the terms * condition * or * warranty ' to the 
representation made by the plaintiff. 

* The undertaking/ he says^ 'was a preliminary stipulation \' 
and clearly the Court felt that its introduction into the 
contract was only to be effected by an extension of the terms 
of the contract, so as to include the discussion preliminary 
to the bargain. What really happened waa that Bannerman 
made a statement to White^ and then the two made a contract 
which did not include this statement^ though but for the 
statement the parties would never have entered on a discussion 
of terms. The consent of the buyer was^ in fact, obtained 
by a misrepresentation of a material fact, and was therefore 
unreal^ but the Common Law Courts had precluded them- 
selves from giving any effect to a representation unless it was 
a term in the contract^ and so in order to do justice they were 
compelled to drag into the contract tei*m6 which it was never 
meant to contain. 



Equitable In considering the principles on which Equity has dealt with 
of misre- misrepresentation and non-disclosure of fact we must bear in 
^.^"' mind that certain classes of contracts have always been 
anterior to regarded as needing more exact and full statement than 

contrftcta 

others, and that some of these were of a sort with which the 
Court of Chancery was more particularly concerned — contracts 
to take shares in companies — contracts for the sale and 
purchase of land. 

We must also remember that judges in the Court of 
Chancery never had occasion to define fraud with precision as 
an actionable wrong. They therefore^ not unnaturally, used 
the term ' fraudulent ^ as applicable to all cases in which 
they refused specific performance or set aside an instrument 
on the ground that one of the parties had not acted in good 
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faith; and somewhat unfortunately they applied it also to 
representations which were made in good faith though they 
afterwards turned out to be untrue. 

But we find no general rule as to the effect of innocent 
znisrepresentation until 1873, when, in a case precisely 
similar to Bannermdn v. WAile, a similar result was reached 
by the application of a different principle. 

Lamare, a merchant in French wines, entered into negotia- Laman v. 

Dixon, L. R. 

tions with Dixon for a lease of cellars. He stated that it was ^ h. l. 414. 

essential to his business that the cellars should be dry, and 

Dixon assured him, to his satisfaction, that the cellars would 

be dry. He thereupon made an agreement for a lease, in 

which there was no term or condition as to the dryness of 

the cellars. They turned out to be extremely damp. Lamare 

declined to continue his occupation, and the House of Lords Miarepre- 

refused to enforce specific performance of the agreement, not a ground 

because Dixon's statement as to the dryness of the cellars ^j^^j 

was a term in the contract, but because it was material in specific 
. , . I. perform- 

obtaimng consent and was untrue m fact. ance, 

* I quite agree/ said Lord Caima, * that this representation was 
not a guarantee. It was not introduced into the agreement on 
the face of it, and the result of that is that in all probability 
Lamare could not sue in a Court of Law for a breach of any such 
guarantee or undertaking : and very probably he could not maintain 
a suit in a Court of Equity to cancel the agreement on the ground 
of misrepresentation. At the same time if the representation was 
made and if that representation has not been and cannot be 
fulfilled, it appears to me upon all the authorities that that is 
a perfectly good defence in a suit for specific performance, if it is 
proved in point of fact that the representation so made has not at p. 438. 
been fulfilled.* 

Thus it appears, that up to the passing of the Judicature 
Act the Court of Chancery would refuse specific performance 
of a contract induced by innocent misrepresentation, and that 
in transactions of certain kinds it was prepared to set contracts 
aside on the same grounds. The latter remedy had not by 
express decision been limited to transactions of the kindj have 
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mentioned^ while on the other hand no general rule had been 

laid down which might apply to all contracts. 

36 & 37 Vict. The Judicature Act provides that a plaintiff might assert 

sub-s. I. a. any equitable claim and the defendant set up any equitable 

defence in any Court, and in their treatment of this provision 

there is no doubt that the Court has extended the application 

of equitable remedies and altered the character of the Common 

and for Law rule. Innocent misrepresentation which brings about 

contractT^ a contract is now a ground for setting the contract aside, and 

this rule applies to contracts of every description. 
2o ch. D. I. The case of Redgrave v. Hurd was a suit for specific 
performance of a contract to buy a house. Redgrave had in- 
duced Hurd to take, with the house, his business as a solicitor, 
Growth of and it was for misstatement as to the value of this business 
rule.*"* that Hurd resisted specific performance, and set up a counter- 
claim to have the contract rescinded and damages given him 
on the ground of deceit practised by Redgrave. The Court of 
Appeal held that there was no such deceit, or statement false 
to Redgrave^s knowledge, as would entitle Hurd to damages ; 
but specific performance was refused and the contract rescinded 
on the ground that defendant had been induced to enter 
into it by the misrepresentation of the plaintiff. 

The law on this subject is thus stated by Jessel, M. R. : — 

'As regards the rescission of a contract there was no doubt 
a difference between the rales of Courts of Equity and the rales 
of Courts of Common Law— a diff'erence which of course has now 
disappeared hy the operation of the Judicature Act, which makes 
the rales of Equity prevail According to the decisions of -Courts 
of Equity it was not necessary, in order to set aside a contract', 
obtained by material false representation, to prove that the party 

Redgrave v. who obtained it knew at the time that the representation was made 

Ch. D. ». that it was false.' 

34 Ch. D. In Newbigging v. Adam the plaintiff had been induced to enter 

into a partnership with one Townend by statements made by 

the defendants who were either the principals or concealed 

' This statement is not quite in accord with Lord Cairns' view of the 
rules of Equity, as set out on p. 153 in Lamare v, Dixon, It has nevertheless 
becom^the accepted rule, though it may have been an exaggeration in 188 1. 
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partners of Townend. The Court of Appeal held that ' there 
was a substantial misstatement though not made fraudulently, 
which induced the plaintiff to enter into the contract.' 

The contract was set aside^ and the general rule laid down in 
Keclgrave v. Hurd is adopted without qualific^ion or limitation 
to cases of a particular class. Bowen, L. J., quotes i» extefiso 
the passage set forth above from the judgment of Jessel^ M. R.^ 
and says further : — »' p- 592. 

* If the mass of authority there is upon the subject were gone 
through, I think it would be found that there is not so much dif- 
ference as is generally supposed between the view taken at Common 
Law and the view taken in Equity as to misrepresentation. At 
Common Law it has always been considered that misrepresenta- 
tions which strike at the root of a contract are sufficient to avoid 
the contract on the ground explained in Kennedy v. Panama, New i- R. a Q. B. 
Zealand and Royal Mail Co,^ 

Now this case was one of cross actions by a shareholder^ to Compari- 
recover calls paid, and by a company, to recover calls due. j^gai and 
The shareholder contended that he had been induced to take J^J^^^® 
shares on the faith of a statement in the prospectus, which 
turned out to be untrue ; and that this statement was so vital 
to the contract that its untruth amounted to a total failure of 
consideration, and entitled him to be discharged from his 
liability to calls. 

The position of the Court of Queen^s Bench in this case 
was very similar to that of the Court of Common Pleas in 
liannerman v. White. A Court of Equity might or might not ioC.b.,n.s. 
have set the transaction aside on the ground that consent 
had been obtained by a material misrepresentation made prior 
to the contract. A Court of Common Law could only deal 
with the matter by incorporating the representation with the 
contract, and then asking whether its untruth amounted to 
a total failure of consideration or the breach of a condition 
vital to the contract. 

In Bannerman v. White the Court held that the representa- 
tion was a vital condition : in Kennedy v, Panama Company l. r. 2 q. b. 
the Court held that it was not a vital condition. Equity 
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would give or withhold the same relief, but upon a different 

and more intelligible principle. This principle is clearly stated 

14 App. Ca. by Lord Bramwell in Derry %\ Peek, speaking of the various 

I rights of one who has been injured by the untruth of state- 
ments inducing a contract: — 'To this may now be added 
the equitable rule that a material mtsrepresefUation^ though not 
fraudulent^ may give a right to avoid or rescitid a contract where 
capable of such rescission/ 

Thus a general rule is settled; innocent misrepresentation, 
if it furnishes a material inducement, is ground for resisting 
specific performance of the contract or for asking to have it 
set aside; this relief is of general application, and is not 
peculiar to the contracts described as uberrimae fdei. 

Expression But the representation must form a real inducement to the 
of opinion. . , ... 

party to whom it is addressed. A mere expression of opinion 

is not a statement which, if it turns out to be false, invalidates 

a contract. In effecting a policy of marine insurance the 

insured communicated to the insurers a letter from the master 

of his vessel stating that in his opinion the anchorage of the 

place to which the vessel was bound was safe and good. The 

vessel was lost there : but the Court held that the insured, 

in reading the master's letter to the insurers, communicated 

to them all that he himself knew of the voyage, and that the 

Anderson v. ••i»i»»« i*i 

Pacific In- letter was not a representation of fact, but of opmion, which 

surance Coj. 

L. R. 7 c P. the insurers could act upon or not as they pleased. 

Nor are commendatory expressions such as men habitually 

use in order to induce others to enter into a bargain dealt 

; with as serious representations of fact. A certain latitude is 

allowed to a man who wants to gain a purchaser, though it 

must be admitted that the border line of permissible assertion 

is not always discernible. At a sale by auction land was 

stated to be 'very fertile and improvable:' it was in fact 

Dimmockv. partly abandoned as useless. This was held to be 'a mere 

ai p- a?- flounshing descnption by an auctioneer. But where m the 

sale of an hotel the occupier was stated to be' a most desirable 
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tenant.' whereas his rent was much in arrear and he went smith v. 

... . Land& 

into liquidation directly after the sale, such a statement was ^^**j.^"*" 
held to entitle the purchaser to rescind the contract. *^ ^ ^- ^' 

Nofi-duclosure of material fact. Contracts uberrimae Jidei, 

There are some contracts in which more is required than 
the absence of misrepresentation or fraud. These are contracts 
in which one of the parties is presumed to have means o.^ 
knowledge which are not accessible to the other, and is then 
bound to tell him everything which may be supposed likely to 
affect his judgment. In other words, every contract may be 
invalidated by material misrepresentation, and some contracts 
even by non-disclosure of a material fact. 

Contracts^of marine, fire, and life insurance, contracts for {; 
the sale of land, for f amil y settlements, and for the allotment 
of shares in com panies, are of the special class affected by 
non-disclosure. To these are sometimes added, in my opinion 
erroneously, contracts of suretyship and partnership. 

(a) Contracts of marine insurance. Marine 

In the contract of marine insurance the insured is bound "^^"'*"^- 
to give to the underwriter all such information as would be 
likely to determine his judgment in accepting the risk ; and 
misrepresentation or concealment of any such matter, though 
without fraudulent intention, avoids the policy.. 

In lonide t t?. Pender goods were insured upon a voyage for 
an amount largely in excess of their value ; it was held that 
although the fact of over-valuation would not affect the risks 
of the voyage, yet, being a fact which underwriters were in 
the habit of taking into consideration, its concealment vitiated 
the policy. 

* It is perfectly well established that the law as to a contract (er BIacIc. 
I of insurance diflfers from that as to other contracts, and that a con- idSm v." 
; cealment of a material fact, though made without any fraudulent ?(?*^b '537^* 
I intention, vitiates the policy.' 

Nor is the liability of the insured, in this respect, confined 
to facts within his own knowledge. ^ It is a condition of 
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Blackburn v. the contract/ said Lindley, L. J., in a dictum quoted with 

Vigors, 17 ^ " 

Q.B.D.(C.AO approval in the House of Lords, *that there is no mis- 
representation or concealment either by the insured or b^ 
any one who ought^ as a matter of business and fair dealing, 
to have stated or disclosed the facts to him or to the underwriter 
for him* 
Fire in- (/3) Contracts of fire insurance. 

The description of the premises appears to form a representa- 
tion on the truth of which the validity of the contract depends. 
American authorities go further than this^ and hold that the 
innocent non-disclosure of any material facts vitiates the 
New York poUcy. lu au American case, referred to by Blackburn, J., in 
Insurance thc judgmcut abovc citcd, ' the plaintiffs had insured certain 
hSili^CT property against fire, and the president of the company heard 
Wend! 359. ^^^^ ^^ person insuring with them, or at least some ene of 
the same name, had been so unlucky as to have had several 
fires, in each of which he was heavily insured. The plaintiffs 
reinsured with the defendants, but did not inform them of this. 
A fire did take place, the insured came upon the plaintiffs, 
who came upon the defendants. The judge directed the jury, 
that if this information given to the president of the plaintiff 
company was intentionally kept back, it would vitiate the 
L. R. 9 Q. B. policy of reinsurance. The jury found for the plaintiffs, but 
the Court, on appeal, directed a new trial on the ground that 
the concealment was of a material fact, and whether intentional 
or not, it vitiated the insurance.* 
(y) Contracts of life insurance. 

II ch. D. In The London Assurance v. Mansel an action was brought 

363. 

to set aside a policy of life insurance on the ground that 

material facts had been concealed by the party effecting the 

Life in- insurance. He had been asked and had answered questions 
burance. _ ,_ 

as follows : — 



Has a proposal ever been made on 
your life at other offices ? If so, where ? 

Was it accepted at the ordinary 
premium or at an increased premium 
or declined ? 



Insured now in two offices 
for j£ 1 6,000 at ordinary rates. 
Policies effected last year. 
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The answer was true so far as it went, but the defendant 
had endeavoured to increase his insurance at one of the offices 
at which he was already insured, and to effect further in- 
surances at other offices, and in all these cases he had been 
refused. 

The contract was set aside^ and Jessel^ M. R., thus laid 
down the general principle on which his decision was founded. 

' I am not prepared to lay down the law as making any difference 
in substance between one contract of assurance and another. Whether ! 
it is life, or fire, or marine assurance, I take it good faith is required 
in all cases, and though there may be certain circumstances, from the 
peculiar nature of marine insurance, which require to be disclosed 
and which do not apply to other contracts of insurance, that is London As- 
rather, in my opinion, an illustration of the application of the t. Mansei, n 
principle than a distinction in principle.* ^' ^^^' 

But where A is effecting an insurance on the life of Z, and 
X makes false statements as to his life and habits which A in 
good faith passes on to the insurance office, such statements 
have been held not to vitiate a policy. The ground of the 
decision was (i) that the statements were not conditions on 
the truth of which the validity of the contract depended^ and 
(2) that X was not the agent of A for the purpose of effect- wheeiton v. 
ing the policy, so that the fraud of X was not imputable to se. & k. 
A under the rule that the principal is liable for the fraud of 
his agent. 

It is possible that if such a case were to occur since equitable 
remedies for misrepresentation have become general it might 
be decided otherwise. It precisely corresponds to the case 
described in 'Redgrave v. Hurd : ' where a man having obtained ao ch. d. i. 
a beneficial contract by a statement which he now knows to be 
false, insists upon keeping that contract.^ 

(6) Contracts for the sale of land. 8aie of 

I In agreements of this nature a misdescription of the 
' premises sold or of the terms to which they are subject, though 
made without any fraudulent intention, will vitiate the con- 
tract. In Flight r. Booth, leasehold property was agreed to be i Bing. n c. 
purchased by the defendant The lease contained restrictions 
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against the carrying on of several trades^ of which the par. 
ticulars of sale mentioned only a few; Tindal, C. J., held 
that the plaintiff conld recover back money paid by way of 
deposit on the purchase of the property. 

' We think it is a safe rule to adopt, that where the misdescription, 

although not proceeding from fraud, is in a material and substantial 

-point, so fax affecting the subject-matter of the contract that it 

may reasonably be supposed that, but for such misdescription, the 

purchaser might never have entered into the contract at all, in such 

cases the contract is avoided altogether, and the purchaser is not 

bound to resort to the clause of compensation. Under such a state 

of facts, the purchaser may be considered as not having purchased 

3 Camp. 385. the thing which was really the subject of the sale ; as in Jones r. 

Edney, where the subject-matter of the sale was described to be 

Flight V. "* fr®® public- house,* while the lease contained a proviso, that the 

f Bi'^' N c ^^^^^ ^"^ ^^^ assigns should take all their beer from a particular 

370- brewery ; in which case the misdescription was held to be fatal.' 

Fawcett & ^^^ Court of Appeal has lately accepted with approval this 
ch. D^i/6. statement of the law. 

Pollock, Equitable remedies however are given subject to the 

materiality of the misdescription. The purchaser may be 
entitled to refuse to conclude the sale; or^ if the misde- 
scription is a matter of detail^ may be compelled to conclude 
the sale subject to compensation to be made by the vendor. 

The parties may also provide in the contract of sale for 
compensation in case of misdescription^ and this right, if so 
T*ohnsOT^* expressed, will not merge in the deed of conveyance but may 
li^Lu^', ^ exercised after the property has passed. 
Purchase (c) Contracts for the purchase of shares in Companies. 
influMirod T^® Tu[e& with respect to the candour and fullness of 
by pro- statement required of projectors of an undertaking in which 
state- they invite the public to join cannot be better stated than 
I Dr & Sm ^^ *^® judgment of Kindersley, V. C, in the case of the New 
at p. 381. Brunswick and Canada Railway Company v. Muggeridge, 

* Those who issue a prospectus holding out to the public the great 
advantages which will accrue to persons who will take shares in 
a proposed undertaking, and inviting them to take shares on the 
faith of the representations therein contained, are bound to state 
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eyerything with strict and scrupulous accuracy, and not only to 
abstain from stating as fact that which is not so, but to omit no one 
fact within their knowledge the existence of which might in any 
degree affect the nature, or extent, or quality of the privileges and 
advantages which the prospectus holds out as inducements to take 
shares.' 

These dicta are quoted with approval by Lord Chelmsford L.R.9H. l 
in The Venezuela Railway Company v. Kisch, 

In a later case Lord Cairns points out the distinction 
between Fraud and such non-fraudulent Misrepresentation 
as makes a contract of this nature voidable. He intimates 
that mere non-disclosure can never amount to fraud unless 
accompanied with such substantial representations as give 
a false air to facts^ but that ' it might be a ground in a 
proper proceeding and at a proper time for setting aside an Peck v. 



allotment or purchase of shares^ l. r. 6 h. 



L. 



403. 



We should distinguish this right of avoidance for non- 
disclosure^ from the remedy in deceit for actual fraud ; from 
the remedy in tort given by the Companies Act against 30 & 3* vict. 
directors for non-disclosure of contracts made by a company 
or its promoters, and open to persons who take shares on the SuiUvan v. 

I. • 1 I. . , . , \ Mitcalfe, 

faith of a prospectus m which such contracts are not set out $ c. p. d. 

Q\rf. rL»f 455* 

or referred to ; and thirdly from the right to compensation 
given by the Directors Liability Act (1890) to persons who 53&s4Vict. 
have sustained loss by purchasing shares on the faith of an 
untrue statement in the prospectus of a company. 

Suretyship and Partnership are sometimes described as con- Surety- 
tracts needing a full disclosure of all facts which might affect ul4^rim^ 
the judgment of the intending surety or partner. ^**®^ 

There seems no authority ^ for this view ; either contract 
would be invalidated by material though innocent misrepre- 
s^itation^ or by such non-disclosure of a fact as would amount 
to an implied representation that the fact did not exist ; but Lee v. jones, 
neither requires the same fullness of disclosure which is 482. 

^ The only authorities cited in Lindley on Partnership, p. 303 (ed. 5), z r. & m. 
are HUihtM p. Omgrwt and Fawcett v. Whiiehcme. But both are cases of '5©; ib.i32. 
actual fraud. 
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necessary to the contract to sell land or to allot shares. The 
intending surety and the intending partner cannot claim the 
protection accorded to the intending insurer, investor or buyer 
of land. 

until the But when once the contract of suretyship has been entered 

made : i i^^to^ the surety is entitled to be informed of any agreement 

■ which alters the relations of creditor and debtor, or any 

circumstance which might give him a right to avoid the con- 

^^ R- 7Q. B.. tract. So in Phillips t?. FoxaU^ the defendant had guaranteed 
the honesty of a servant in the employ of the plaintiff ; 
the servant was guilty of dishonesty in the course of his 
service, but the plaintiff continued to employ him and did 
not inform the defendant of what had occurred. Subse- 
quently the servant committed further acts of dishonesty. 
The plaintiff required the defendant to make good the loss. 
It was held that the defendant was not liable. Such conceal- 
ment released the surety from all liability for the subsequent 

Burgess V. Iqss. It would sccm that if the surety knew that the servant 

Lvc, 13 Eq. ^ -^ 

450. had committed acts of dishonesty which would justify his 

dismissal, he would be entitled to withdraw his guarantee. 

nor part- And SO with partnership. The relation of partners inter se 
is that of principal and agent, so that one partner can bind 
the firm in transactions concerning the partnership. Thus, 
when the contract of partnership has been formed, the utmost 
good faith is required in the dealings of partners with one 
another in all that relates to their common business. 

Remedies for Misrepresentation, 

A statement upon the faith of "which one man induces 
another to contract, may, if it prove to be false, give a right 
of action for damages in two cases, (1) ex contractu if it is 
a term in the contract, (2) ex delicto if it is false to the know- 
ledge of the party making it. But if the statement does not 
satisfy either of these conditions it can do no more than furnish 
a defence to an action brought upon the contract, and entitle 
the injured party to take proceedings to get the contract set 
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aside^ subject to such limitations as to rescission as are set 
forth at the conclusion of the next chapter. The relief thus 
given may include an indemniti^ ' against the obligations which Ncwbigging 
he has contracted under the contract which is set aside ': it c'hl d. 589. 
cannot include damages for loss sustained ^. 

To this rule that no damages can be obtained for innocent Excep- 
misrepresentation there are three exceptions. ^^^^ 

{a) The first is where an agent in good faith assumes an Warranty 
authority which he does not possess and induces another to rity. 
deal with him in the belief that he has the authority which he Ftri»nk v. 

•' Humphreys, 

assumes ^ i^ Q- ^- ^- 

(b) The Companies Act 1867 requires that a prospectus of so&aiVict. 
a Company should contain the date of any contract entered Companies 
into by the Company before the issue of the prospectus and ^^' 
the names of the parties. Otherwise, as between the directors, 
promoters or officers of the company, and persons who subscribe 
for shares on the faith of the prospectus, it is fraudulent. 

{c) The Directors Liability Act 1890 gives a right to any 53 & 54 vici. 
person who has been induced to subscribe for shares in a com- Directors' 
pany by untrue statements in a prospectus, to obtain compen- ^^*^^i»*y- 
sation from the directors for loss sustained, unless they can 
show that they had reasonable ground to believe the statement 
and continued to believe it till the shares were allotted, or that 
the statement was a fair account of the report of an expert or 
a correct representation of an official document. 

From the eases in which innocent misrepresentation gives 
rise to a liability in damages we must carefully distinguish 
the sort of liability which is supported rather than created by 
estoppel. Estoppel. 

' Estoppel is a rule of evidence,' and the rule may be stated 
in the words of Lord Denman : — 

* Where one by his words or conduct wilfully causes another to 

' The extent of the remedy, and the conditions under which it is 3 APP< ^^ 
granted, are most clearly set forth in the judgment of Lord Blackburn in '^^ 
ErUxnger v. Sombrero Phosphate Co, 

* See as to this form of liability, Part vi. ch. ii. § a. 

M 2 
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believe the existence of a certain state of things, and induces him to 
.act on that belief so as to alter his own previous position, the former 

Pickaniv. is Concluded from averring against the latter a different state of 

6iLalE.46Q. tilings as existing at the same time.' 

Where a defendant is forbidden to disprove certain facts^ 
and where on the assumption that such facts exist the plaintifiE 
would have a rights then estoppel comes in aid of the establish- 
ment of the right by preventing the denial or disproof of these 
faets. 

But an estoppel can only arise from words or conduct which 
are clear and unambiguous. This rule, and the effect of 
(1891] 3 ch. estoppel, may be illustrated by the case of Low v, Bouverie. 

Low was about to lend money to JT on the security of Xs 
share of a trust fund^ of which Bouverie was trustee. He 
asked Bouverie whether this share was mortgaged or otherwise 
encumbered, and if so to what extent. Bouverie named such 
charges as occurred to Kim but did not name all. In fact the 
interest of X was heavily encumbered^ and when the action 
was brought he was an undischarged bankrupt. Low claimed 
that BouvQ^e^ the trustee, was liable to make good the loss. 
The Court of Appeal held (i) that Bouverie's statement could 
not be construed as a warranty, so as to bind him by contract 
to Low; (2) that the statement was not &lse to his know- 
ledge; (3) that the misrepresentation, being innocent^ could 
not give rise to an action for damages^ unless a duty was cast 
upon Bouverie to use care in statement^ ; (4) that no such duty 
rested upon a trustee^ requiring him to answer questions con- 
cerning the trust fund to strangers about to deal with the 

' The mention of this duty would seem to be an excess of judicial 
caution, for it is hard to see how such a duty could arise so as to give a 
right of action for negligent, as distinct from, frauduleni misrepresentation. 
Such a liability may exist in the case of employer and employed, where 
the person employed acquires and gives information on which the em- 
ployer will act. But a failure to use due care in the supply of such 
information would be a breach of the contract of employment, craating 
a liability «x wntraebi not «x dditto. In cases turning on negligent state- 
X Add. Ca. ''^^'^t, the duty, since Ltrry r. Peek^ has been held, in each case, not to 
347. exist, and it is probably apart from contract altogether non-existent. See 

Angua r. Cliffordf [1891] a GI1. 449, and Le Lievre v. Qouldf [1893] i Q. B. 491. 
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cestui que trust; (5) that therefore Bouverie could only be 
held liable if he was estopped from contending that there were 
other incumbrances upon the trust fund than those which he 
had mentioned to Low. 

If he had been so estopped he might have been ordered to Per Lindiey. 

L. J., p. 103. 

pay to Low the trust fund, subject only to the incumbrances 
disclosed in his letters : and, as there were other charges in 
abundance, he would have had to make good the deficiency 
out of his own pocket. But the Court held that the letters 
upon which Low sought to make Bouverie liable could not 
be construed as explicitly limiting the charges on the trust 
fund to those specified in the letters. 'An estoppel,' said p. 106. 
Bowen, L. J., ' that is to say, the language on which the 
estoppel is founded, must be precise and unambiguous.' 

Instances of such precise and imambiguous statement may 
be found' in the cases of Companies which issue certificates 
stating that the holders are entitled to shares. If the cer- 
tificate is obtained by means of a deposit with the company 
of a forced transfer of shares, the Company are nevertheless Tomkinson 

* . , / , . , V. BalkisCo.. 

estopped from disputing the title to shares which their ^'^'I^'Q-B- 
certificates confer. 

§ 3. Fraud. 

Fraud is an actionable wrong. As such it is susceptible of Fraud, 
fairly precise definition; and as such I treat of it here. 
Fraud which gives rise to the action of deceit is a very 
different thing from the sharp practice or unhandsome dealing 
which would incline a Court of Equity to refuse the remedy 
. of specific performance, or to grant relief by the cancellation 
of a contract. It represents the reasoned, logical conclusions 
of the Common Law Courts as to the nature of the deceit 
which makes a man liable in damages to the injured party. 
I Fraud is a Mse representation of fact, made with a know- its essen- 
• ledge of its falsehood, or recklessly , without belief in its truth, ^^^' 
with the intention that it should be acted upon by the com- 
plaining party, and actually inducing him to act upon it. 
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Let us consider these characteristics in detail. 

There Fraud is a false representation. 

must be a 

repre- It differs here from nondisclosure such as may vitiate a 

contract uberrimae fidei ; there must be an active attempt to 

deceive either by a statement which is false, or by a statement 

not untrue in itself but accompanied with such a suppression 

of facts as to convey a misleading impression. Concealment 

of this kind is sometimes called 'active/ 'aggressive,^ or 

'industrious;^ but perhaps the word itself, as opposed to 

non-disclosure, suggests the active element of deceit which 

constitutes fraudident misrepresentation. • The distinction 

between misrepresentation by non-disclosure, which can only 

affect contracts uberrimae Jidei, and misrepresentation which 

gives rise to an action of deceit, is clearly pointed out by 

liori Cairns in the case of Peei v, Gumey. 

L. R. 6 H. L. * Mere non-discloBure of material facts, however morally censur- 
^' ^^' able, however that non-disclosure might be a ground in a proper 

proceeding at a proper time for setting aside an allotment or a pur- 
chase of shares, would, in my opinion, form no ground for an action 
in the nature of an action for misrepresentation. There must, in my 
opinion, be some active misstatement of fact, or, at all events, such a 
partial and fragmentary statement of fact, as that the withholding of 
that which is not slated makes that which is stated absolutely false.' 

Non-dis- Caveat emptor is the ordinary rule in contract. A vendor 
not fraud. 18 under no liability to communicate the existence even of 
latent defects in his wares unless by act or implication he 
represents such defects not to exist, 
wardv. Hobbs scut to a public market pigs which were to his 

iS'iL)Fk knowledge suffering from typhoid fever; to send them to 
l^^.f^!^ market in this state was a breach of a penal statute. Ward 
bought the pigs, 'with all faults,' no representation being made 
as to their condition. The greater number died : other pigs 
belonging to Ward were also infected, and so were the stubble- 
fields in which they were turned out to run. It was contended 
that the exposure of the pigs in the market amounted to a 
representation, under the circumstances, that they were free of 
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any contagious disease. The case went up to the House of Lords, 
where Lord Selbome thus states the law on this point : — 

'Upon the question of implied representation I have never felt 
any doubt. Such an implication should never be made without 
fiELcts to warrant it, and here I find none except that in sending 
for sale (though not in selling) these animals a penal statute was 
violated. To say that every man is always to be taken to re- 
present in his dealings with other men, that he is not, to his 4App.Ca.39. 
knowledge, violating any statute, is a refinement which (except 
for the purpose of producing some particular consequence) would 
not, I think, appear reasonable to any man.* 

In Keates v. Lord Cadogan, the plaintiff sued for damages xoc. B.591. 
arising from the defendant's fraud in letting to the plaintiff a 
house ^ which he knew to be required for immediate occupation, 
without disclosing that it was in a ruinous condition. It was 
held that no such action would lie. 

^ It is not pretended,' said Jervis, C. J., * that there was any war- 
ranty, expressed or implied, that the house was fit for immediate 
occupation : but, it is said, that, because the defendant knew that 
the plaintiff wanted it for immediate occupation, and knew that it 
was in an unfit and dangerous state, and did not disclose that fact 
to the plaintiff, an action of deceit will lie. The declaration does 
not allege that the defendant made any misrepresentation, or 
that he had reason to suppose that the plaintiff would not do, what 
any man in his senses would do, viz. make proper investigation, 
and satisfy himself as to the condition of the house before he 
entered upon the occupation of it. There is nothing amounting to 
deceit.* 

The representation must be a representation of fact, 

A mere expression of opinion, which turns out to bcArepre- 

unfounded, will not invalidate a contract. There is a wide ^^^t^not 

of opinion ; 

^ The house was leased for a term of years. The law is otherwise 
where a furnished house is hired for a short period, as for instance the 
London season. In such a case immediate occupation is of the essence of S^'^"u ' (. 
the contract, and if the house is uninhabitable the lessee is discharged, ton, 3 Ex. D. 
not on the ground of fraud, but because ' he is offered something sub- ^^ * 
stantially different from that which was contracted for.' 

This undertaking as to sanitary condition is extended by the Housing 
of the Working Classes Act to smaU tenements of a specified value. 
53 * 54 Vict. c. 70. 8. 75. 
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Harvey V. difference between the vendor of property saying that it 

« Yeiv.'a^ is worth SO much, and his saying that he gave so much for 

v.^'hSS^* i*^* The first is an opinion which the buyer may adopt if he 

b^'4^' ^' will : the second is an assertion of fact which, if false to the 

knowledge of the seller, is also fraudulent. 

nor ex- Affain, we must distinguish a representation that a thing 

pressionof o ' . 

intention, is from a promise that a thing shall be : neither a statement 

SS^i ch- ^f intention nor a promise can be regarded as a statement 
D- 55«- ^f £g^^^ except in so far as a man may knowingly misrepresent 
the state of his own mind. Thus there is a distinction between 
a promise which the promisor intends to perform, and one 
which the promisor intends to break. In the first case he 
represents truly enough his intention that something shall 
take place in the future : in the second case he misrepresents 
his existing intention ; he not only makes a promise which 
is ultimately broken, but when he makes it he represents 
his state of mind to be something other than it really is. 
whltuk^'*' Thus it has been laid down that if a man buy goods, not 
lo ch. 446. intending to pay for . them, he makes a fraudulent misre- 
presentation. 

Again, it is said that misrepresentation of law does not 
give rise to the action of deceit, nor even make a contract 
voidable as against the person making the statement. There 
is little direct authority upon the subject, but it may be 

L. R. 2 H. L. submitted that the distinction drawn in Cooper v. Phibb% 
170. 

between ignorance of general rules of law and ignorance of 

the existence of a right would apply to the case of a fraudu- 

lent misrepresentation of law, and that if a man's rights ' 

were concealed or misstated knowingly, he might sue the 

Hirschfidd pcisou who made the statement for deceit. A decided opinion 

V. London, 

Brighton, has bccu cxprcsscd in the Queen's Bench Division, that a 
wS*c^" fraudulent representation of the effect of a deed can be relied 
a Q. B. D. X. QpQj^ a^ ^ defence in an action upon the deed. 

The representation must be made ioiih knowledge of its 
fahehood or without belief in its truth. 
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Unless this is so^ a representation which is false gives There 
no right of action to the party injured by it. A Telegraph know- 
Company, by a mistake in the transmission of a message, J.^^^^ . 
cansed the plaintifE to ship to England large quantities of Dickson v. 
barley which were not required, and which, owing to a fall Tdegmph 
in the market, resulted in a heavy loss. It was held that 3 c p. d. 1. 
the representation, not being false to the knowledge of the 
Company, gave no right of action to the plaintiff. 

. ' The general rule of law,' said Bramwell, L. J., * is clear that 
no action is maintainable for a mere statement, although untrue, 
and although acted on to the damage of the person to whom it is 
made, unless that statement is false to the knowledge of the person p- s- 
making it.' 

This rule is to be supplemented by the words of Lord uApp. Ca. 
Herschell in Berry v. Peek : — 



P-374* 



'First, in order to sustain an action of deceit there must be 
proof of fraud, and nothing short of that will suffice. Secondly, 
fraud is proved when it is shown that a false representation has or disre- 
been made, (1) knowingly, or (2) without belief in its truth, or f"i**^ 
(3) recklessly, careless whether it be true or false. Although I have 
treated the second and third as distinct cases, I think the third 
is but an instance of the second, for one who makes a statement under 
such circumstances can have no real belief in the truth of what he 
states^ 

Therefore if a man makes a false statement, honestly 
believing it to be true, he cannot be rendered liable in an 
action of deceit. 

It is fraudulent to represent yourself as possessing a belief 
"which you do not possess. This is the ground of liability in 
the case of reckless misstatement of fact. The maker of 
the statement represents his mind as certain in the matter, 
whereas in tmth it is not certain. He says that he believes, 
when he really only hopes or wishes. 

It is just as fraudulent for a man to misrepresent wilfully 
his state of mind as to misrepresent wilfully any other matter 
of fact. ' The state of a man's mind,' said Bowen, L. J., ' is just Edgington v. 
as much a fact as the state of his digestion ; ' and the rule as «9Ch.D.483. 
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to reckless misstatement laid down by Lord Herschell-does not 
in any way widen the definition of Fraud. 
Want of But from time to time attempts are made to extend the 

reasonable 

ground for results of Fraud^ and to make men liable not merely for wilful 

^^ ' misstatements of fact or of belief, but for misstatements of 

fact made iu the honest belief of their truth, but not based 

upon reasonable grounds. 

CoUins V. The rule was settled in the Common Law Courts, as long 

Q. B. 820. j^Q g^ ] 3^^ ^]^^ 1^ misstatement of fact made with an honest 
belief in its truth was not a ground for an action of deceit^ 
and that ^ fraud in law ' or ' legal fraud ' is a term which has 
no meaning as indicating any ground of liability. 

But shortly after the Judicature Act came into effect judges 
whose experience had lain chiefly in Courts of Equity came 
to deal with the Common Law action of deceit^ and applied 
to it from time to time the somewhat ill-defined notions of 

3 Ex. D. 242. Fraud, which had prevailed in the Equity Courts^. In 
Weir V. Bell the dissenting judgment of Cotton, L. J., 

its effect contains a dictum that a man is liable for deceit^ ^if he 
has made statements which are in fact untrue, recklessly, 
that is, without any reasonable grounds for believing them 
to be true.' 

This view of liability for deceit was not accepted by the 
majority of the Court, and the case is remarkable for an 
emphatic condemnation by Bramwell^ L. J., of the use of the 
term * legal fraud ' : — 

' To make a man liable for fraud, moral fraud must be proved 
against him. I do not understand legal &aud ; to my mind it has 
no more meaning than legal heat or legal cold, legal light or legal 
p. 243. shade/ 

20 ch. D. 44. Nevertheless in Smith v, Chadwici the view of Fraud ex- 
pressed by Cotton, L. J.^ was adopted and extended by Sir 
G. Jessel. He there says that a misstatement made care- 

^ Thus Sir E. Fry (Specijk Perjiynnance, p. 394) speaks of Fraud as in- 
cluding 'not only misrepresentation when fraudulent, but also ott other 
uncimacUmaJbh or deceptive dealing qf eit?ier party to any contracL* 
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lessly, but with a belief in its truth and with no intention to 
deceive^ renders the maker liable to an action for deceit. 

Evidently a confusion was growing up between misrepre- 
sentation which is a ground for rescinding a contract, and 
; misrepresentation which is a ground for an action of deceit. 
The matter came to an issue in Peek ». Derry. 

The defendants were directors of a tramway company, till settled 

which had power by a special Act to make tramways, and ^^ 

with the consent of the Board of Trade to use steam power to ]^ ^PP* 

■ Ca. 337. 

move the carriages. In order to obtain the special Act the 
plans of the Company required the approval of the Board 
of Trade, and the directors assumed, that as their plans had 
been approved by the Board before their Act was passed, the 
consent of the Board to the use of steam power, which they 
had to obtain after the Act was passed, would be given as 
of course. They issued a prospectus in which they called 
attention to their right to use steam power, as one of the 
important features of their undertaking. The consent of the 
Board of Trade was refused: the Company was wound up, 
and a shareholder brought an action of deceit against the ' 
directors. 

Stirling, J., found as a fact that the defendants ^ had Peek v. 
reasonable grounds for the belief expressed in the prospectus, 37Ch^D. 
and that they were innocent of fraud. The Court of Appeal 
held that although the prospectus expressed the honest belief 
of the directors, it was a belief for which no reasonable 
grounds existed, and that the directors were therefore liable. 
The House of Lords reversed the decision of the Court of 
Appeal. The cases are exhaustively discussed in the judg- 
ment of Lord Herschell, and the conclusion to which he comes 
is thus expressed : — 

' In my opinion making a false statement through want of care Absence of 
falls far short of, and is a very different thing from, fraud, and "^^^"^ f|f^ 
the same may be said of a false representation honestly believed, belief not 
though on insufficient grounds. ... At the same time, I desire to a cause of 
say distinctly that when a false statement has been made, the ^^^^^ 
questions whether there were reasonable grounds for believing it. 
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and what were the means of knowledge in the possession of the 

person making it, are most weighty matters for consideration. 

The ground upon which an alleged belief was founded is a most 

important test of its reality. I can conceive many cases where 

Derry v ***® ^^^^ ^^** *"* alleged belief was destitute of all reasonable foun- 

Peek, dation would suffice of itself to convince the Court that it was not 

375. really entertained, and that the representation was a fraudulent one/ 

The rule may therefore be regarded as settled that a state- 
ment made with an honest belief in its truth cannot render 
but may . the maker liable for deceit ^y though the absence of reasonable 
dishonesli grounds for belief may go to show that the belief expressed 
motive. » ^j^ jj^^ really entertained, in other words that the man who 
made the statement represented himself to possess a belief 
which he did not possess. 

It may well happen in the course of business that a man is 
tempted to assert for his own ends that which he wishes to be 
true^ which he does not know to be false but which he strongly 
suspects to have no foundation in fact. If he asserts such 
a thing with a conBdent assurance of belief^ or if he neglects 
accessible means of information^ his statement is not made in 
an honest belief of its truth ; he may have taken care not to 
acquaint himself with inconvenient facts. 

* But Peek v. Derry has settled once for all the controversy which 

was well known to have given rise to very considerable difference of 

Angus V. opinion as to whether an action for negligent misrepresentation, 

hSoTa'ch. ^ distinguished from fraudulent misrepresentation, could be main- 

c A. 463. tained.' 

Dishonest There is another aspect of fraud in which the fraudulent 
need^not ^^^^ ^^ absent but the statement made is known to be 

be pre- untrue. Such is the case of PolkiU v. Walter^ cited abova 

sent, 

p. 144, That decision is confirmed by the judgment of Lord Cairns 

L. R. 6 H. L. in Peek v. Gumejf. The plaintiff in that case had purchased 

^'^' shares from an original allottee on the faith of a prospectus 



burn in ^j.q^ when made, but afterwards discovered to be false, amounts to fraud 
Campbell, * if the transaction is allowed to continue on the faith of it. If this means 
p ^40. ^^^^ '^ action of deceit would lie, there must be something said or done 

confirmatory of the statement after it is known to be false. 



Chap. IV. § 3. FRAUD. 173 

issued by the directors of a Company^ and he brought an if state- 
action of deceit against the directors. Lord Cairns compared known to 
the statements in the prospectus with the circumstances of the ^ ^*^* 
Company at the time they were made, and came to the con- 
clusion that the statements were not justified by facts. He 
then proceeded to point out that though these statements were 
false^ yet the directors might well have thought, and probably 
did think^ that the undertaking would be a profitable one. 

* But,' he sayg, * in a civil proceeding of this kind all that your 
Lordships have to examine is the question. Was there or was there 
not misrepresentation in point of fact ? And if there was, however 
innocent the motive may have been, your Lordships will be obliged 
to arrive at the consequences which would properly result from 
what was done.' 

There is good reason for such a rule : if a man chooses to 
assert what he knows or even suspects to be &lse, hoping^ 
perhaps believing^ that all will turn out well^ he cannot be 
permitted to urge upon the injured party the excellence of 
the motives with which he did him a wrong, but must 
submit to the natural inferences and results which follow 
upon his conduct. The stote- 

The representation must be made wUA tie intention tiat not he 

it should be acted upon by the injured party. ^* *^ 

. . . ... injured 

We may divide this proposition into two parts, (i) The party, 

representation need not be made to the injured party ; (2) it 

must be made with the intention that he should act upon it. 

(1) Levy sold a gun to the father of Langridge for the use Langndce v. 

of himself and his sons^ representing that the gun had been &^>' 5x9- 

made by Nock and was ^a good^ safe, and secure gun:' 

Langridge used the gun; it exploded^ and so injured his 

hand that amputation became necessary. He sued Levy for 

the false representation^ and the jury found that the gun was 

unsafe, was not made by Nock, and found generally for the 

plaintiff. It was urged^ in arrest of judgment, that Levy 

could not be liable to Langridge for a representation not 

made to him; but the Court of Exchequer held that^ since 



174 FORMATION OP CONTRACT. Part II. 

the gnn was sold to the father to be used by his sons^ and 
the false representation made in order to efEect the sale, and as 

'there was fraud, and damage, the result of that fraud, not from 
an act remote and consequential, but one contemplated by the 
defendant at the time as one of its results, the party guilty of the 
p. 533* fraud is responsible to the party iigored.' 

L.R.6H.L. (2) In Peekv. Gumey direcboTB were sued by persons who 

^*^''' had purchased shares in a Company on the faith of false 

but must statements contained in a prospectus issued by the directors. 

vriththe The plaintiffs were not those to whom shares had been 

thsSi'h^^'^ allotted on the first formation of the Company; they had 

should act purchased their shares from such allottees. It was held that 

the prospectus was only addressed to the first applicants for 

shares ; that the intention to deceive could not be supposed to 

extend to others than these : and that on the allotment ' the 

L.R.6H.L. prospectus had done its work ; it was exhausted.' 

The law had been so stated in an earlier case. 



p. 410. 



Barry * Every man must be held responsible for the consequences of a false 

2J. &*H.^i. representation made by him to another upon which a third person 
p. 23. acts, and so acting is injured or damnified, protnded it appear thai 

such false representation was made with the intent that it should 
he acted upon by such third person in the manner that occasions 
the injury or loss. . . . But to bring it within the principle, the 
injury, I apprehend, must be the immediate and not the remote 
consequence of the representation thus made.' 

Deceit The representation mnsl actually deceive, 

which 

does not ' In an action of deceit the plaintiff cannot establish a title to 
deceive is relief simply by showing that the defendants have made a fraudulent 
Arkwright V. statement : he must also show that he was deceived by the state* 

^^*^' uient and acted upon it to his prejudice.' 
1701.0.324. '^ *^ '' 

Horsfaiiv. Thomas boug'ht a cannon of Horsfall. The cannon had 

H. & c. 90. a defect which made it worthless^ and Horsfall had endeavoured 

to conceal this defect by the insertion of a metal plug into 

the weak spot in the gun. Thomas never inspected the gun ; 

he accepted it, and upon using it for the purpose for which he 

bought it the gun burst. It was held that the attempted 

fraud, having had no operation upon his mind^ did not 



Thoi 
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exonerate him from paying for the gxm. < If the plug^ which Per Bram- 

it was said was put in to conceal the defect^ had never been > H.'&'b. 99. 

there, his position would have been the same ; for, as he did 

not examine the gun or form any opinion as to whether it 

was sound, its condition did not affect him.' This judgnnent s«« dku of 

... . . J & Cockbuni, 

has been severely criticized by high authority, but it seems h"*'};^^' 
to be founded in reason. Deceit which does not affect J; ^^^^" 
conduct cannot create liabilities ; and it would seem as reason- 
able to defend an action brought for the price of goods on the 
ground that the seller was a man of immoral character, as to 
maintain that a contract was voidable by reason of a deceit 
practised by one party but in no way affecting the judg- 
ment of the other. 

We may now consider the effect of Frauds such as we have EflTects of 
described it to be, upon rights ex contractu. 

Apart from Contract, the person injured by Fraud, such as Remedies 
we have described, has the Common Law action for deceit, and ^ ^' 
may recover by that means such damage as he has sustained ; 
an analogous remedy exists in Equity where the plaintiff Peek v. 

Gurney, 

would otherwise, as in cases of Fraud by directors, have to l- k- ^ ^- ^ 

' -^ » at p. 390. 

bring a number of separate actions of deceit, or would for 
some reason be destitute of legal remedy. These remedies are Barry v. 
not confined to Fraud as affecting the formation of contract ; a j. & h. 30. 
they apply to any fraudulent statement which leads the person 
to whom it is made to alter his position for the worse. 

But we have to consider Fraud and its effects in relation to 
contract. We must therefore ask what are the remedies 
ex contractu open to one who finds that he has been induced 
to enter into a contract by fraud. 

I. He may affirm the contract and ask for a fulfilment of Remedies 
its terms or damages for such loss as he has sustained by their ^acfu. 
non-fulfilment. 

He cannot, however, enforce a fulfilment of the terms of 
the contract unless the false statement by which he has been 
deceived is of such a character as to take effect by way of 
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estoppel. The nature of the liability which may arise from 
the application of this rale of evidence has been explained 

ajite, p. Z64. elsewhere, and is not limited to cases in which the relations of 
the parties originated in contract ^. 

In like manner one who has been induced to purchase 
a chattel by fraud may retain the chattel and sue for loss 
sustained by the fraud. 

But the exercise of this right must depend on the nature of 
the contract. A man cannot remain a shareholder and sue 
the Company of which he is a member, though he was induced 
to purchase shares by the fraud of the directors. Nor can he 

SSth^ at ^^®^ himself of the character of a shareholder^ and so put 

bLS^^App. bimself in a position to sue, after the Company has gone into 

^•3''- liquidation. 

Right of 2. He may avoid the contract, either by taking active steps 
' to get it cancelled in the Chancery Division on the ground of 
Fraud, or by resisting a suit for specific performance, or an 
action for damages brought in respect of it. 

3. If after becoming aware of the fraud he does not g^ve 
notice of his intention to avoid the contract, he may lose his 
option to affirm or avoid the contract, and may be thrown 
back upon the action for deceit. 

Limits of This loss of his right to affirm or avoid may accrue — firstly, 

reachid* ^ ^^ takes any benefit under the contract or does any act 
which amounts to an affirmation of it. 

Or secondly, if before he makes his choice circumstances 
have so altered that the parties can no longer be replaced in 
their former position. Such would be the case of a share- 
holder induced to take shares by fiilse statements in a pro* 

oakes r. spcctus, if the compauy should go into liquidation before he 

L. R. a H. L. Qi^jj disaffirm. 

335- 

Rights of Or thirdly, since the contract is voidable, not void, — is valid 

ties. until rescinded, — if third parties band fide and for value acquire 

-L. R. x8 Eq. ^ In a proTious edition I cited ifoora and De la Torres case as an illustra- 
^'* tion of the right of the defrauded person to have the false statement 

fulfilled. But I believe that if that case were to be decided now it would 

be decided on the ground of estoppel. 
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property or possessory rights in goods obtained by f raad, these Babcock v. 
rights are valid against the defraaded party. Q- »• ^- 394 

There is now but one exception to this rule. 

If the fraud take the form of personation ; if A obtains Cundy v. 

Lindsay, 

goods from X by falsely representing himself £0 be C or Cs 3 App. Ca. 
agent, and then sells the goods to 1/, if acquires no title p^JJ}^ ''• 
though he is ignorant of the fraud and has paid for the goods. Jj^f ' ' ^' ^' 

By 24 & 25 Vict. c. 96, s. 100, if goods were obtained by Bentiey v. 
false pretences, the title of the defrauded owner revested in xaTpp/ca. 
him if the swindler was prosecuted to conviction by or on behalf 
of the owner, and he might recover them from an innocent 
purchaser for value. The Sale of Goods Act, 56 & 57 Vict, 
c. 71, 8. 24 (2) overrides this provision. The title to goods 
thus obtained does not revest upon conviction, though the 
convicting Court may make an order for their restitution. 

Lapse of time has of itself no effect in determining the charter v. 

Trevclyaiii 

rights of the defrauded party. But lapse of time coupled "Cl&f. 
with knowledge of the fraud may furnish evidence of intention 
to affirm, and will in any event increase the chance that by 
change in the position of the parties or the acquisition of Oouc^hv. 
rights by a third party the right to rescind may be lost Co.,l.r.7 

§ 4. Duress. 

A contract is voidable at the option of one of the parties 
if he have entered into it under Duress. 

Duress consists in actual or threatened violence or impri- In what it 
sonment; the subject of it must be the contracting party 
himself, or his wife, parent, or child ; and it must be inflicted 
or threatened by the other party to the contract, or else by 
one acting with his knowledge and for his advantage. Jm.*'"*' ^^^' 

A contract entered into in order to relieve a third person 
from duress is not voidable on that ground ; though a simple Mast 
contract, the consideration for which was the discharge of a promisor^ 
third party by the promisee from an illegal imprisonment, su^in^ '* 
would be void for unreality of considei-ation. s^ante;'^'' 

Nor is a promise voidable for duress which is made in ^' 
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Atke V. consideration of the release of ^^oods from detention. If the 

Backhouse, 

3M.&W. detention is obviously wrongful the promise would be void 
and must for want of consideration ; if the legality of the detention 
noM^! was doubtful the promise might be supported by a com- 
seepNwt, promise. But money paid for the release of goods from 
tract. wrongful detention may be recovered back in virtue of the 

quasi-contractual relation created by the receipt of money 
by one person which rightfully belongs to another. 

§ 5. Undue Influence. 
Undue I have mentioned that this use of the term Fraud has been 

ariftesfrom wider and less precise in the Chancery than in the Common Law 

a course of CQ^rts, This followed necessarily from the remedies which 
conduct -^ 

or circum- they respectively administered. Common Law gave damages 

stances or 

the reia- for a wrong, and was compelled to define with care the wrong 

tliT* which furnished a cause of action. Equity refused specific 

parties; performance of a contract, or set aside a transaction, where 
not from __ i*.iii 1 mi i.:i» 

definite One party had acted unfairly by the other. Thus * fraud at 

s emen . q^q^qq^j^ j;^^^^ \^ ^ hiX^i^ statement such as is described in 
the preceding section : ' fraud ' in Equity has often been used 
to mean unconscientious dealing. 

One form of such dealing is commonly described as the 
exercise of ' Undue Influence.' The subject can only be dealt 
with here in outline. Whether or no relief is granted in any 
given case must often depend on the view taken by the Court 
of the character or tendency of a number of transactions 
extending over a considerable time. 

Definition But we must find a definition of Undue Influence before 

influence, we proceed to consider and classify the circumstances which 
create it, and we may find assistance towards this process of 
classification in certain principles which equity judges have 
laid down as to the enforcement of promises or gifts made for 
no consideration or for a consideration wholly disproportionate 
to the value of the thing promised or given. 

8Ch.49o. Lord Selbome supplies a definition in The Earl of Aylerford 

V, Marru. Speaking of the cases ' which, in the language of 
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Lord Hardwicke, raise from the circumstances and conditions of 
the parties contracting a presumption of Fraud/ he says : — 

* Fraud does not here mean deceit or circumvention ; it means an Presump- 
unconscientious use of the potcer aHsing out of these circumstances and *^^^ ^^ 
conditions ; and when the relative position of the parties is such as influence 
primd facie to raise this presumption, the transaction cannot stand 

unless the person claiming the benefit of it is able to repel the 
presumption by contrary evidence, proving it to have been, in point 
of fact, fair, just, and reasonable.' 

The principles to which I alluded are these : — 

(a) that equity will not enforce a gratuitous promise even Kekewich v. 

, . - , , Manning, i 

though it be under seal ; d.m.g. 188. 

(3) that the acceptance of a voluntary donation throws Hoghton v. 
upon the person who accepts it the necessity of proving ^ that ^^''- 'w 
the transaction is righteous ; ' 

(y) that inadequacy of consideration is regarded as an Wood v. 
element in raising the presumption of Undue Influence or 3 Madiiock, 
Fraud; 

(ft) but that mere inadequacy of consideration will not coics v. 
(according to the strong tendency of judicial opinion) amount 9 Ves. 246. ' 
to proof of either. 

So the question which we have to discuss may be put thus : 
— When a man demands equitable remedies, either as plaintiff 
or defendant, seeking to escape or avoid a grant or promise 
made gratuitously or upon a very inadequate consideration, 
what must he show in addition to this in order to raise the 
presumption that Undue Influence has been at work? 

We must first ask whether the parties were upon equal from jn- 
terms as to knowledge and capacity in respect of the trans- of parties : 
action. They cannot be so if one is in present need or is 
uneducated or inexperienced. 

* In ordinary cases each party to a bargain must take care of his 
own interest, and it will not be presumed that undue advantage 
or contrivance has been resorted to on either side ; but in the case 
of "the expectant heir," or of persons under pressure without 
adequate protection, and in the case of dealings with uneducated, 

N 2 
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O'Rorke v. ignorant persons, the burden of showing the fairness of the trans- 
f ApiJ^SJ'*' action is thrown on the person who seeks to obtain the benefit of 
at p. 823. the contract.' 

Such persons were formerly protected in two modes which 
are no longer available. Usury Laws avoided promises to pay 
interest beyond a certain rate per cent., and thus prevented 
extortionate loans of money. And the Court of Chancery 
adopted a rule that the purchaser of a reversionary interest 
might always be called on to show that he had given full 
value for his bargain, and thus a man was protected against 
the risk that the pressure of poverty might compel him to 
take an inadequate sum for the prospects of future wealth. 

The usury laws are repealed, and the rule framed by the 
Court of Chancery is set aside by 31 & 3^ Vict. c. 4. But a 
catching bargain or an exorbitant rate of interest is none the 
less liable to be set aside by the Chancery Division where two 
parties deal on unequal terms as to age, knowledge, or position. 
Such a transaction is assumed to be unfair unless the party 
who has received benefit is able to show that it is in fact fair 
and reasonable. 



from Where the party who seeks redress is of full capacity, has 

relation : been within reach of good advice, and is in no such immediate 
Hojshtonv. want as would put him at the mercy of an unscrupulous 

HoKhton, , , . 

15 Bcav. a99. spcculator, the exercise of undue influence will not be assumed ; 
it must be proved, and this proof is supplied if it is shown 
that the donor understood what he was doing. But where 
certain relations, parental or confidential, exist between the 
parties, a presumption of influence arises unless it be proved 
that the donor or promisor has been ^placed in such a pohiiion 

Archer V. a9 will enable him fo form an entirely free and unfettered judg- 

Hudson, 'Til 7t 

7 Beav. 56a metit independent altogether of any sort of control. 

The Court will not necessarily set aside a gift or promise 

parontal ; made by a child to its parent, by a client to his solicitor, 
by a patient to his medical man, by a cestui que trust to his 
trustee, by a ward to his guardian, or by any person to his 
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spiritoal adviser ; but such relations call for proof that the spiritual ; 

party benefited did not take advantage of his position. As 

was said by Lord Eldon in Huffuenin v, Baseley, where a lady m Vesey, 

made over her property to a clergyman in whom she reposed 

confidence^ 

*The question is not whether she knew what she was doing, had 
done, or proposed to do, but how that intention was produced: 
whether all that care and providence was placed around her, as 
against those who advised her, which from their situation, and 
relation in respect to her, they were bound to exert on her behalf.* p. 3a>- 

The law as laid down by Lord Eldon has been followed 
in a long series of decisions, of which one of the latest is 
Baifibrigge v. Brovme, where a transaction between a father 18 ch.D. 196. 
and children was set aside on the ground that the father had 
failed to show, as he was bound to do, that his children had 
independent advice in the matter, and full knowledge of the 
contents of the documents which they were signing. 

Nor is it enou£:h that independent advice should be secured Tate v. 

■ . . . /* 1 . Williamson, 

for the person subject to the influence arising from fiduciary « ch. 55. 
relations. A knowledge of any material fact possessed by the fiduciary, 
buyer or donor and withheld by him is sufficient to vitiate the 
transaction. 

Where there are no such relations between the parties as Where no 
give rise to a presumption of influence, the burden of proof tio^n,**in- 
rests on the donor or promisor to show that undue influence ^^^^^^ 
was, in fact, exercised. If this can be shown the Courts will proved, 
gfive relief. 

*The principle applies to every case where influence is acquired 
and abused, where confidence is reposed and betrayed. The relations 
with which the Court of Equity most ordinarily deaJs are those 
of trustee and cestui que trust, and such like. It applies specially 
to those cases, for this reason and for this reason only, that ffvm 
those relations the Court presumes confidence put and influence exerted. 
Whereas in all other cases where those relations do not subsist, the 
confidence and the influence must he proved extrinsiccdly ; but where 
they are proved extrinsically, the rules of reason and common sense Smith v. 
and the technical rules of a Court of Equity are just as applicable JhTLc.779. 
in the one case as the other.' 
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The words quoted are those of Lord Kingsdown : the 
ease was one in which a young man^ only just of age^ had 
incurred liabilities to the plaintiff by the contrivance of an 
older man who had acquired a strong influence over him^ 
and who professed to assist him in a career of extravagance 
and dissipation. It was held that influence of this nature^ 
though it certainly could not be called parental, spiritual^ or 
fiduciary^ entitled the plaintiff to the protection of the Court. 
[1893) I ch. Similar in character is the recent case of Morley v, Lovghnany 
an action brought by executors to recover money paid by the 
deceased to a man in whose house he had lived for some years. 
Wright^ J.^ in giving judgment for the plaintiffs^ said that it 
was unnecessary to decide whether a fiduciary relation existed 
between the deceased and Loughnan^ or whether spiritual 
influence had determined the gifts. ^The defendant took 
possession^ so to speak^ of the whole life of the deceased, and 
the gifts were not the result of the deceased's own free will, 
but the effect of that influence and domination.' 

Rescission. The right to rescind contracts and to revoke gifts made 
under undue influence is similar to the right of rescinding 
contracts induced by fraud. Such transactions are voidable 
not void. So soon as the undue influence is withdrawn, the 

ri-e»umed action or inaction of the party influenced becomes liable to 

tio™* the construction that he intended to affirm the transaction. 

8 Q. B. D. Thus in Mitchell v, Homfray a jury found as a fact that 
a patient who had made a gift to her physician determined 
to abide by her gift after the confidential relation of physician 
and patient had ceased, and the Court of Appeal held that the 
gift could not be impeached. 

36 c:h. J). In Allcard v. Skinner the plaintiff allowed five years to elapse 

before she attempted to recall gfifts made to a sisterhood from 
which she had retired at the commencement of that time; 
during the whole of the five years she was in commimication 
with her solicitor and in a position to know and exercise 
her rights. In this case also the Court of Appeal held 
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that the conduct of the donor amounted to an affirmation 
of the gift. 

But the affirmation is not valid unless there be an entire depends 
cessation of the Undue Influence which has brought about tion of 
the contract or gift. The necessity for such a complete relief "^A"®"^®- 
of the will of the injured party from the dominant influence 
under which it has acted is thus set forth in Moxon v. Payne: — 8 ch. ssi. 

* Fraud or imposition cannot be condoned ; the right to property 
acquired by such means cannot be confirmed in this Court unless 
there be full knowledge of all the facts, full knowledge of the 
equitable rights arising out of those fects, and an absolute release 
from the undue influence hy means of which the frauds were practised,^ 

The same principle is applied where a man parts with 
a valuable interest under pressure of poverty and without 
proper advice. Acquiescence is not presumed from delay : on 
the contrary^ ^it is presumed that the same distress which 
pressed him to enter into the contract prevented him from ^n «>•>>•. 
coming to set it aside.^ »ip-3a4. 



CHAPTER V. 

Legality of Object. 

Thebe is one more element in the formation of contract 

which remains to be considered — the object of the parties. 

Certain limitations are imposed by law upon the freedom 

of contract. Certain objects of contract are forbidden or 

discouraged by law; and though all other requisites for the 

formation of a contract be complied with, yet if these objects 

are in contemplation of the parties when they enter into 

their agreement the law will not enforce it. 

Two sub-' Two matters of inquiry present themselves in respect of 

miiry*: *°' ^^^^ subject. The first is the nature and classification of the 

(I I the objects regarded by law as illegal. The second is the eflfect 

:aMhe of the presence of such objects upon the contracts in which 

effects of . , 

illegality, they appear. 

§ 1. Nature of Illegality in Conteact. 

What is The objects of c(>ntract may be rendered illegal by express 
» ^ga » y statutory enactments or by rules of Common Law. And 
the rules of Common Law may be more or less precisely 
defined. 

We may arrange the subject in the following manner : — 
A contract may be illegal because 

(i) its objects are forbidden by Statute; 

(2) its objects are defined by the Common Law as con- 
stituting an indictable offence or civil wrong ; 

(3) its objects are discouraged by the Conmion Law as 
contrary to public policy. 
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Bat the two latter heads of ill^^ality are in fact two forms, 
one more and one less precise^ of Common Law prohibition. 
The broad distinction is between, contracts illegal by Statute 
and contracts illegal at Common Law^ and it is thus that 
I propose to treat the subject. 

(i) Contracts which are made in breach of Statute, 

A statute may declare that a contract is ill^;al or void. Effects of 
There is then no doubt of the intention of the L^slature !^^*^^/7 
that such a contract should not be enforced. The difference ^^^'^* 
between an illegal and a void contract is important as regards 
collateral transactions, but as between the parties the contract 
is in neither case enforceable. 

But a statute may impose a penalty on the parties to a 
contract^ without declaring it to be either ill^al or void. 

In such a case we have to ascertain whether the Legislature 
intended merely to discourage the contract by making it 
expensive to both paities; or to avoid it^ so that parties 
would acquire no legal rights under it ; or to prohibit it^ so 
that any transactions entered into for its furtherance would 
,be tainted with an ill^^l purpose. 

If the penalty was imposed for the protection of the 
revenue, it is possible that the contract is not prohibited, Brown v. 
that the Legislature only desired to make it expensive to the 10B.&C.93. 
parties^ in proportion as it is unprofitable to the revenue. 

The soundness of this distinction has however been called cope v. 
in question. A better test is to be found in the continuity 3 m.&w.' 
of the penalty. If the penalty is imposed once for all^ and is 
not recurrent on the making of successive contracts of the smith v. 

Mawho<xI, 

kmd which are thus penalised, or if other circumstances would m m. & w. 
make the avoidance of the contract a punishment dispropor- 
tionate to the offence^ it may be argued that such contracts 
are not to be held void. But where the penalty recurs upon 
the making of every contract of a certain sort^ we may assume 
(apart from revenue cases, as to which there may yet be a 
doubt) that the contract thus penalised is avoided as between 
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the parties. Whether it is rendered illegal^ so as to taint 

collateral transactions, must be a question of the construction 

of the statute. 

Objects of I will not discuss here in any detail the various statutes by 

prohibi- which Certain contracts are prohibited or penalised. They 

*'**"• relate (i) to the security of the revenue; (2) to the protection 

of the public in dealing with certain articles of commerce^ 

(3) or in dealing with certain classes of traders; (4) to the 

regulation of the conduct of certain kinds of business. An 

excellent summary of statutes of this nature is to be found 

Pollock, in the work of Sir F. Pollock, and it is not proposed to deal 

704. ed. 6. 

further with them here. 

There is however a kind of contract, the wager, which 
needs special attention. Its peculiar character calls for 
analysis, and the modes in which it has been dealt with by 
Wagering the Legislature require to be traced. Confusion has arisen 
from the use of the word wager as a term of reproach ; hence 
some contracts not permitted by law have been called wagers, 
while others, precisely similar in their nature but enforced 
by the Courts under certain conditions, are not so called. 
AVhat is A wager is a promise to give money or money's worth 
a%%ager. ^^^ the determination or ascertainment of an uncertain 
event; the consideration for such a promise is either some- 
thing given by the other party, or a promise to give upon 
the event determining in a particular way ^. 

The event may be uncertain because it has not happened, 
or because it is not ascertained, at any rate to the knowledge 
of the parties. Thus a wager may be made upon the length 
of St. Paul's, or upon the result of an election which is over, 
though the parties do not know in whose favour it has gone. 
The uncertainty then resides in the minds of the parties, and 

^ It would seem that to constitute a wager there must be mutual chances 
of gain and loss. A so-called bet of £— to nothing might be an offer of 
reward for the exercise of skill, as if JT should bet his jockey £100 to 
nothing that he did not win a race which X desired to win ; or it might 
be a gratuitouH promise to pay money on a condition, as if JT sliould bet 
£5 to nothing that it rained in 34 hours. 
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the subject of the wa^r may be said to be rather the accuracy 
of each man's judgment than the determination of a particular 
event. 

But the parties must contemplate the determination of the 
uncertain event as the sole condition of their contract. One 
may thus distinguish a genuine wager from a conditional 
promise or a guarantee ^. 

If A promises to paint a portrait of X and X promises to it differs 
pay £ioo if if approves the likeness — this is a contract for ditionai" 
the sale of a chattel^ the payment to depend upon a condition. pro»i"»^ - 
A agrees to do a piece of work, for which he is to be paid in 
the uncertain event of M's approval. 

If A, wishing to be sure that he gets somethings promises 
Ij to pay him £20 if M approves^ in consideration that D 
promises to pay A £10 MM does not approve — this is a wager 
on the uncertain event of M^^ decision. A bets 2) 2 to i that 
M does not approve. 

Again^ if A desires X to advance £500 to M^ and promises and 
that if at the end of three months M does not pay he will, — K'**^*^ *'*^- 
this is a promise to answer for the debt or default of another. 

If Ay wishing to secure himself against the possible default 
of My were to promise IJ to pay him £100 if M satisfied his 
debt at the end of the three months, in consideration that D 
promised him £250 if M did not satisfy his debt — this would 
be a wager upon the solvency of M, 

It is obvious that a wager may be a purely gambling or 
sporting transaction, or it may be directed to commercial 
objects. A man who bets against his horse winning the 
Derby is precisely in the same position as a man who bets Marine in- 
against the safety of his own cargo. Yet we call the oneJJ^^^V* 
a wager, while the other is called a contract of marine in- 
surance. A has a horse likely to win the Derby, and therefore 

* The definition of a wagering contract cited by Professor HoUand, in the Jurispru- 
Frenoh Code, seems faulty. It is said to be ' one the effects of which, as to edl^st' *^^' 
both profit and loss whether for all the parties or for one or neveral of them, A.rt. 1964. 
depend on an uncertain event.' This would include any agreement in which 
the profit and loss of one party depended on a contingency. 
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a prospect of a large return for money laid out in rearing 

and training the horse, in stakes and in bets ; he wishes to 

secure that he shall in no event be a loser^ and he agrees 

with X that^ in consideration of X promising him £4000 if 

his horse loses, he promises X £7000 if his horse wins. 

though The same is his position as owner of a cargo: he has 

< insurable &* prospect of large profits on money laid out upon a cargo 

interest. q| gjjj^ . j^^ wishes in no event to be a loser, and he agrees 

with Xy an underwriter, that in consideration of his paying X 

£ — , X promises to pay him £ — if his cargo is lost by certain 

specified perils* 

The law forbids A to make such a contract unless he 
has what is called * an insurable interest ' in the cargo, and 
contracts in breach of this rule have been called mere wagers, 
while those which conform to it have been called contracts of 
indemnity. But such a distinction is misleading ^. It is not 
that one is and the other is not a wager : a bet is not the less 
a bet because it is a hedging bet ; nor yet because the stake 
is limited to the amount of loss sustained ; it is the fact that 
one wagering contract is and the other is not permitted hy 
law which makes the distinction between the two. 
Life insur- A life insurance is in like manner a wager. Let us com- 
wager. P&^ ^^ ^^^^ ^^ undoubted wager of a similar kind. A is 
about to commence his innings in a cricket match, and he 
agrees with X that if X will promise to give him £1 at the 
end of his innings, he will pay X a shilling for every run he 
gets. A may be said to insure his innings as a man insures 
his life; for the ordinary contract of life insurance consists 
in this, that A agrees with X that if X will promise to pay 
a fixed sum on the happening of an event which must happen 
sooner or later, A will pay to Z so much for every year that 
elapses until the event happens. In each of these cases A 

L. R. 2 Ex. ^ In Wilwn v. Jonet rach a distinction is drawn by Willes and Blaokbum, 
*^^- J. J. But though the proprieiy of a wager may be affected by the existence 

of an ulterior object in the mind of one of the parties, the nature of the 

transaction remains the same. 
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sooner or later becomes entitled to a sum larger than any 
of the individoal sums which he agrees to pay. On the 
other hand^ he may have paid so many of these sums before 
the event takes place that he is ultimately a loser by the 
transaction. 

We may leave here the analysis of a wager, and look at the History of 
history of the law respecting wagering contracts. mon law 

They fall into two groups: wagers on the happening <^r^^*^^. 
ascertainment of an uncertain event, made entirely for sport ; 
and wagers in which the uncertain event afFects or results 
from a business transaction — in other words, hedging bets by 
which a man protects himself from a trade risk. 

I will first deal with sporting wagers, premising that at 
common law all wagers were enforceable, and, until the latter Jackson v. 
part of the last century, were only discouraged by some ^^J* car.^ 
trifling difficulties of pleading. 

But the Courts found that frivolous or indecent matters 
were brought before them for decision, and a rule came to 
be established that a wager was not enforceable if it could not 
be proved save by indecent evidence, or such as was calculated 
to injure or pain a third person; in some cases it was laid 
down as a rule of public policy that any wager which tempted 
a man to offend against the law was illegal. 

Strange, and even ludicrous results followed from these 
efforts of the Courts to discourage the litigation of wagers. 
A bet upon the duration of the life of Napoleon was held Gilbert v. 

^ .11 Svkes(i8ia) 

to be unenforceable, as tending, on the one side, to weaken »o East, 150. 
the patriotism of an Englishman, on the other, to encourage 
the idea of the assassination of a foreign ruler, and so to 
provoke retaliation upon the person of our own sovereign. 
But it is evident that the substantial motive which pressed 
upon the judges was ^ the inconvenience of countenancing idle 
wagers in courts of justice,' the feeling that ' it would be Bajriey, j^ 
a good rule to postpone the trial of every action upon idle v- Sykes, 
wagers till the Court had nothing else to attend to.' 

Meantime the Legislature had begun to deal with such 
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of statute wagering contracts. It was enacted by i6 Car. II. c. 7, that 

w.iger8. ' any sum exceeding £100 lost in playing at games or pastimes^ 

c^7?*''"' ^^ ^^ betting on the players, should be irrecoverable, and that 

all forms of security given for money so lost should be void. 

9 Anne, c. 14. The law was carried a stage further by 9 Anne, c. 14, whereby 

securities of every kind, whether given for money lost in 

playing at games, or betting on the players, or knowingly 

advanced for such purposes, were rendered void ; and the 

loser of £10 or more was enabled to recover back money 

so lost and paid, by action of debt brought within three 

months of payment. 

Cases of hardship resulted from the working of this Act. 
Such securities might be purchased from the holders of them 
by persons ignorant of their illegal origin. These persons, 
when they sought to enforce them against the giver of the 
security, discovered, too late, that they had paid value for 
an instrument which was void as against the party losing 
at play. The Act 5 & 6 Will. IV. c. 41 therefore repealed the 
Act of Anne so far as regarded the avoidance of securities 
5^6 therein specified, and provided that they should henceforth 

c. 4'- be taken to have been originally given upon an illegal con- 

sideration. The holder of such an instrument may enforce it, 
if after proof of its illegal inception, he is able to show that 
See Part III. hc gavc valuc for it and was ignorant of its origin : in other 
words — that he was a botidjide holder for value. 

The next step was to make all wagers void : this was done 
by 8 & 9 Vict. c. 109, s. 18, which enacts : — 

* ' That all contracts or agreements, whether by parole or in writing, 
by way of gaming or wagering, shall be null and void ; and that 
no suit shall be brought or maintained in any Court of Law or 
Equity for recovering any sum of money or valuable tffing alleged 
to be won upon any wager« or which shall have been deposited in the 
hands of any person to abide the event on which any wager shall 
have been made. Provided always that this enactment shall not 
be deemed to apply to any subscription or contribution or agreement 
to subscribe or contribute for or towards any plate, prize, or sum 
of money to be awarded to the winner or winners of any lawful 
c.l^^i^li. Game, Sport, Pastime, or Exercise.' 
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It remained to deal with agreements arising out of wagers 
or made in contemplation of them. Wagers were only void, 
so that no taint of illegality attached to transactions collateral 
to wagers, except in the case of securities given for payment 
of money due in respect of such as fell under the Acts of 
Charles II and Anne. Money lent to make or to pay bets 
could be recovered^ and if one man employed another to make 
bets for him the ordinary rules prevailed which govern the 
relation of employer and employed. 

The Gaming Act of 1892 alters the law in this respect. 

* Any promise, express or implied, to pay any person any sum 55 vict. c. 9. 
of money paid by him under or in respect of any contract or agree- 
ment rendered null and void by 8 & 9 Vict. c. 109, or to pay any 
sura of money by way of commission, fee, reward, or otherwise in 
respect of any such contract, or of any services in relation thereto, 
or in connexion therewith, shall be null and void, and no action shall 
be brought or maintained to recover any such sum of money ^.' 

This Act makes it impossible for a man to recover any 
commission or reward promised to him for making or paying 
bets. It also prohibits the recovery of money paid in dis- Tatam v. * 
charge of the bets of another, whether this is done in virtue 1 Q. »' 44. 
of a casual request, or in pursuance of the contract of employ- 
ment existing between a betting commissioner and the man 
on whose behalf he makes bets. 

But a man may still recover money received on his behalf 
by another on account of bets made and won ; and if he has i>e Mattos 

•^ 'v. Henjamin, 

deposited money with a stakeholder to abide the event of *;j[^>,^j 
a wager he may change his mind and recover it back at*^'''''*®' 
any time before the money is paid, because the words of the 
Act 'promise . . . fo pay any person any sum of money paid 
by himy which might be supposed to apply to the liability 
of the stakeholder, have been held to relate only to money osuiuvan v. 
. paid out and out, and not to a deposit of money to await [1*^95] ' 
the result of an event. 

The Act of 1845 repealed the Acts of Charles II. and Anne, 

^ The Act is not retrospective : Knight v. Lee, [1893] i Q. B. 41. 
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The so that, apart from Acts forbidding lotteries and certain games, 

Acts, and Acts r^^lating insurance, we now have three statutes 
relating to wagers — 5 & 6 Will. IV. c. 41, s. i^as to securities 
given for money lost on certain kinds of wager ; 8 & 9 Vict, 
c. 109, s. 18, as to wagers in general; 55 Vict. c. 9, as to 
collateral transactions, other than securities, arising out of 
wagers. 

Securities. Securities given for money lost on wagers still fall into two 
classes, because 5 & 6 Will. IV. c, 41, s. i, retains the distinc- 
tion between wagers which fell under the Acts of Charles and 
Anne and those which do not. 

OoQsidera- A promissory note given in payment of a bet made upon 

illegal. a cricket match is given for an illegal consideration; not 
only is it void as between the original parties to it, but every 
subsequent purchaser may be called on to show that he gave 
value for the note ; and if he can be proved to have known 
of the illegal consideration for which it was first given, he 
may still be disentitled to recover upon it. 

Promise A promissory note given in payment of a wager upon the 
result of a contested election would, as between the parties 
to it, be given on no consideration at all, inasmuch as it is 
given in discharge of an obligation which does not exist. 
But the wager is not illegal, it is simply void ; and if the 
note be endorsed over to a third party, it matters nothing 
that he was aware of the circumstances under which the note 

Fitch V. was originally given ; nor does it lie upon him to show that 

Jones, 5 *J'» 

& B. 245. he gave value for the note. 

As regards wagering contracts entered into for commercial 

purposes, there are three important subjects with which the 

Legislature has dealt. These are Stock Exchange transactions, 

marine insurance, and insurance upon lives or other events. 

7(ieo.ii.c.8. Sir John Barnard's Act (1734) dealt with Hhe infamous 

practice of stockjobbing,' and was more particularly directed 

sto k E ^ wagers on the price of stock, or, as they are sometimes 

change called, * agreements to pay differences.' These originate in 

tions. some such transaction as this : A contracts with X for the 
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parchase of fifty Russian bonds at £78 for every £100 bond. 
The contract is to be executed on the next settling day. If 
by that date the bonds have risen in price^ say to £80^ 
X, unless he has the bonds on hand, must buy at £80 to sell 
at £78 ; and if he has them on hand^ he is obliged to part 
with them below their market value. If, on the other hand, 
the bonds have gone down in the market^ A will be obliged to 
pay the contract price which is in excess of the market value. 

It is easy to see that such a transaction may be a wager 
and nothing more, a bet on the price of stock at a future day. 
A may never intend to buy nor Zto sell the bonds in question ; 
they may intend no more than that the winner should receive 
from the loser the difference between the contract price 
and the market value on the settling day. And yet such 
a payment of differences may be perfectly bond fide \ A may 
have found so much better an investment for his money 
between the date of the contract and the settling day that 
it is well worth his while to pay a difference in X'b favour 
to be excused performance of the contract. 

Sir John Barnard's Act has been repealed ; contracts of this a3&94 vict. 
nature, if proved to be simple wagers, fall under the 8 & 9 
Vict. c. 109. § 18 ^. But it is hard to prove that they are so. Gnzewood 
Shares may be bought on the terms that no shares are toiic.B.538. 
change hands ; then the transaction is a wager on their price 
at a future day. But if the purchase is the result of one 
agreement and the payment of the difference is the result of xhacker v. 
another, it is impossible to say that either is a wager, and not 4Q.b.'d. 
easy to construct a wager by combining the two transactions. 

Marine insurance is dealt with by 19 Geo. II. c. 37, the Marine 
effect of which is to avoid all insurances on British ships 
or merchandise laden on board such ships unless the person 
effecting the insurance is interested in the thing insured. 
What is an insurable interest, that is to say such an interest 

^ The effect of 8 & 9 Vict. e. 109. § 18 upon Stock Exchange transactions 
is well summarized in the Appendix to the Report of the Stock Exchange 
Commission, 1878 [ai57]> P* 35^ 

O 
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as entitles a man to effect an insurance, is a question of 

mercantile law with which we are not here concerned. 

Insurance The Act 14 Geo. in. c. 48 deals with insurance generally 
tfcnei'iilly. 

(marine insurance excepted)^ and forbids insurances on the 

lives of any persons^ or on any events whatsoever in which 
the person effecting the insurance has no interest. It 
further requires that the names of the persons interested 
should be inserted in the policy, and provides that no sum 
greater than the interest of the insured at the time of in- 
surance should be recovered by him. A creditor may thus 
insure the life of his debtor^ and a lessee for lives may insure 
the lives upon which the continuance of his lease depends. 
But life insurance differs in an important respect from 
Darreii v. mariuc or fire insurance. The latter contemplate a specified 
5^-^-^- loss, they are essentially contracts of indemnity^, and if the 
insured recovers the amount of his loss from any other source 
the insurer may recover from him pro tanto^. 



Lifeinsur- 'Policies of insurance against fire or marine risk are contracts 
^vn^ to recoup the loss which parties may sustain from particular causes, 

from other When such loss is made good aliunde, the companies are not liable 
conti-acts for a loss which has not occurred ; but in a life policy there is no 
of insur- g^^jj provision. The policy never refers to the reason for ejecting it. 
It is simply a contract that in consideration of a certain annual 
London payment, the company will pay at a future time a fixed sum, cal- 
UfelPoiky*' culated by them with reference to the value of the premiums which 
I k' & t 938 *^® *^ ^® paid, in order to purchase the postponed payment.* 

14 Geo. III. Thus, though in a life policy the insured is required to 
have an interest at starting^ that interest is nothing as 
between him and the company who are the insurers. *The 
policy never refers to the reason for effecting it.' The 
insurer promises to pay a large sum on the happening of a 

^ The fact that the amount recoverable by the insured is thus limited 
by the amount of his loss does not alter the character of insurance as 
a wager. For a wager is not necessarily a gambling transaction ; it is 
only a certain form of contract. 

' This right is called the ' subrogattion * of the insurer into the rights of 
the insured. Its nature is most clearly set forth in CasteUain v. iVestofij 
II Q. B. D. (C. A.) 380. 
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given event, in consideration of the insured paying lesser sums 
at stated intervals until the happening of the event. Each 
takes his risk of ultimate loss^ and the statutory requirement 
of interest in the insured is no part of the contract. And so 
if a creditor effects an insurance on his debtor's life^ and 
afterwards gets his debts paid, yet still continues to pay the 
insurance premiimis^ the fact that the debt has been paid is no 
answer to the claim which he may have against the company. 
This rule was established, after some conflict of judicial opinion^, 
in Balby v. The India and London Life Assurance Company. 15 c. b. 365. 

(li) Contracts illegal at Common Law, 
{a) Agreements to commit an indictable offence or civil wrong. 

It is plain that the Courts would not enforce an agreement 
to commit a crime or an indictable offence ; but the ground 
here is almost entirely covered by statutes in which the 
Criminal Law has been embodied. 

Nor again will the Courts enforce an agreement to commit 
a civil wrong. 

An agreement to commit an assault has been held to be 
void, as in Allen v. Rescous, where one of the parties undertook 2 Lev. 174. 
to beat a man. So too has an agreement involving the pub- f ri^&N"**"' 
lication of a libel. Frauds upon creditors in view of bank- Maiiaiieu v. 

^ Hodgson, 

ruptcy afford a common illustration of this sort of illegality. '^^* "•^^9- 

A debtor making a composition with his creditors of 6s, 8d. 
in the pound, entered into a separate contract with the plaintiff 
to pay him a part of his debt in full This was held to be 
a fraud on the other creditors, each of whom had promised to 
forego a portion of his debt in consideration that the others 
would forego theirs in a like proportion. ' Where a creditor 
in fraud of the agreement to accept the composition stipulates 
for a preference to himself^ his stipulation is altogether void.' 
On the same ground the Courts will not support a condition 

^ See GodsaU v, Boldero, 9 East. 7a, where Lord Ellenborough treated life 
insurance as a contract of indemnity. 

O Q, 
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in a contract that in the event of a man's becoming bankrupt 
Ex parte certain articles of his property should be taken from his 

Barter, 36 , . 

Ch. D. 510. creditors and go to the promisee. 

Thus too where the plaintifE purchased from the defendants 

an exclusive right to use a particular scientific process, and 

it turned out that they had no such exclusive right as they 

professed to sell, it was held that the plaintiff could not re- 

PhSjSiie cover because, to the knowledge of both parties, the purchase 

l!r!?Sq.*b. was made in order to start a company out of which the plaintiff 

^' '*^' expected to make a profit by defrauding the shareholders. 

Fraud and Fraud is a civil wrong, and an agreement to commit a fraud 
is an agreement to do an illegal act. But fraud as a civil 
wrong must be kept apart from fraud as a vitiating element 
in contract. 

If A is induced to enter into a contract with X by the 
fraud of X the contract is voidable because A's consent is not 
genuine ; and if A does not discover the fraud in time to avoid 
the contract he may sue in tort for such damage as he has 
sustained. If A and X make a contract the object of which 
is to defraud M the contract is void, because A and X have 

Ai in Smith agreed to do what is illegal. We must not confuse reality of 

on Contracts, 

Lect- vi. eofuent with legality of ob;ecL 

(i) Agreements to do that which it is the policy of the law to 
prevent. 

Public The policy of the law, or public policy, is a phrase of 

^*^^* common use in estimating the validity of contracts. Its 

General history is obscure; most likely agreements which tended to 

applica- . 

tion. restram trade or to promote litigation were the first to elicit 

the principle that the Courts would look to the interests of 

the public in giving efficacy to contracts. Wagers, while 

they continued to be legal, were a frequent provocative of 

judicial ingenuity on this point, as is sufficiently shown by 

16 East. 150. the case of Gilbert v, Sykes quoted above: but it does not 

seem probable that the doctrine of public policy began in the 
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endeavour to elude their binding force ^, Whatever may 

have been its origin, it was applied very frequently, and not 

always with the happiest results^ during the latter part of the 

last and the commencement of the present century. Modem Egerton v. 

decisions, however, while mamtammg the duty of the Courts ^^ 

to consider the public advantage, have tended to limit the sphere 

within which this duty has been exercised, and the modem 

view of the subject is perhaps best expressed by Jessel, M.B. : 

' You have this paramount public policy to consider, that you Priming co. 

are not lightly to interfere with the freedom of contract.* «9 e"^"' 

The policy of the law has then, on certain subjects, been 
worked into a set of tolerably definite rules, differing from the 
rules of Common Law only in the greater ease with which 
they can be moulded to meet changed conditions of society or 
to admit of exceptions required by public convenience. Con- Maxim-Nor- 
tracts which are void as contrary to public policy differ from v.Nordenfeit, 
those with which I have just dealt in this way, that the ^^^•> *' 
objects aimed at in the latter would, if carried out, constitute 
an actionable wrong or an indictable offence, whereas that 
which is against public policy is for the most part not illegal 
but void, or illegal in the sense that it is contrary to public 
morals. We may arrange such contracts under certain heads. 

Agreements which injure the state in Us relations with other states. 

These fall under two heads, friendly dealings with a hostile 
state, and hostile dealings towards a friendly state. 

Not only is it unlawful to enter into contracts with an alien Contnust 

enemy, but it is unlawful to purchase goods in an enemy's ^*emy,*^^ 

country without license from the crown. Thus in the case of 

Esposiio V. Bowden a contract of charter-party, in which an 7E.&B.763. 

English subject chartered a neutral ship to bring a cargo of 

com from Odessa, was avoided by the outbreak of hostilities 

between England and Russia. ' 

* Sir Frederick Pollock holds that the disoouragement of wageri was Contiact, 
the foundation of the doctrine of * public policy/ but restraint of trade ' **" *^* 
has a prior claim : see Year Book, a Hen. V. pi. 96, and the comment of 4 h. U C 
Lord St. Leonards in Egaion v. Ecai Brownkw, ^' ^^^' 
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* For a British subject (not domiciled in a neutral country) to ship 
a catgo from an enemy's port, even in a neutral vessel, without 
license from the crown, is an act primd facie and under all circum- 

7 E. &. B. stances a dealing and trading with the enemy, and therefore for- 
p- 793 ' bidden by law,' 

But the Sovereign who has the right to proclaim war may, 

by Order in Council, suspend the effect of such proclamation 

for a time so as to allow the performance of subsisting 

contracts within that time. 

or hostile An agreement which contemplates action hostile to a 

Itate^""^'^ friendly state is unlawful and cannot be enforced. So the 

Courts will afford no assistance to persons who ' set about to 

De wutz V. raise loans for subjects of a friendly state to enable them to 

Hendricks, ... . , 

2 Bing. 316. prosecute a war against their sovereign. 

There seems no authority as to the lawfulness of a contract 
to break the law of a foreign country but the opinion of 
writers on the subject that such a contract could not be 
Hoiman v. enforccd. Nor does there seem to be authority for a did?t?n 
Cowp!'m3. of Lord Mansfield that ' no country ever takes notice of the 
revenue laws of another/ It must be considered very doubtful 
whether an agreement to break the revenue laws of a friendly 
state would now furnish a cause of action. 

Agreements tending to injure the public service. 

Sale of The public has an interest in the proper performance of 

*^^' their duty by public servants, and is entitled to be served by 

the fittest persons procurable. Courts of Law hold contracts 

to be illegal which have for their object the sale of public 

ofiices or the assignment of the salaries of such ofiSces. 

aB.&c.66i. In Card v, Hope, which is perhaps an extreme case, a deed 
was held to be void by which the owners of the majority of 
shares in a ship sold a portion of them, the purchaser acquiring 
the conmiand of the ship for himself and the nomination to 
the command for his executors. The ship was in the service 

Biachford v. of the East India Company, and this had been held equivalent 

Preston, ^ ^ ^ , 

8 T. R. 89. to being m the public service, but the judgment proceeded on 

the ground that the public had a right to the exercise by the 
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owners of any ship of their best judgment in selecting oflScers 

for it. The principle on which both Statute and Common 

Law deal with this subject is that the public has a right to 5&6Ed.vi. 

some better test of the capacity of its servants than the fact f^' "'• 

that they possess the means of purchasing their offices. 

Statute forbids contracts for valuable consideration to present 3z £!»• c. 6. 

'^ 13 Anne, c. 6. 

to a vacant benefice or the purchase by a person in orders of 
a next presentation to a benefice which is not vacant Thus 
too ' the policy of the law ^ will not uphold a disposition of Egenon v. 

I'l 1 T'l 111 Brownlow, 

property which was made conditional on the holder procuring 4 h. l. c. i. 
a title of honour. 

On a somewhat different principle the same rule applies Assign- 
to the assignment of salaries or pensions. * It is fit/ said salaries, 
Lord Abinger in Welh v. Foster^ 'that the public servants ^ ^- *^ ^• 
should retain the means of a decent subsistence without being 
exposed to the temptations of poverty.' And in the same 
case, Parke^ B.^ lays down the limits within which a pension or pen- 
is assignable. ' Where a pension is granted, not exclusively 
for past services^ but as a consideration for some continuing 
duty or service, then, although the amount of it may be 
influenced by the length of the service which the party has 
already performed, it is against the policy of the law that it 
should be assignable.' 

Agreements which tend to pervert the course of justice. 
These most commonly appear in the form of agreements Stifling 
to stifle prosecutions, as to which Lord Westbury said, ' You proceed- 
shall not make a ti'ade of a felony. If you are aware that ^^^ 
a crime has been committed you shall not convert that crime wiiiiams v. 

Bay ley L.R. 

into a source of profit or benefit to yourself.' « H. l.'22o. 

An exception to this rule is found in cases where civil and except 
criminal remedies co-exist : a compromise of a prosecution is civil and 
then permissible. The exception and its limits are thus J^^*|j 
stated : — co-exist. 

' We Bhall probably be safe in laying it down that the law will 
permit a compromise of all offences though made the subject of 
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a criminal prosecution, for which offences the injured party might 
sue and recover damages in an action. It is often the only manner 

LMmui ^^ which he can obtain redress. But, if the offence is of a public 
Q.B.33T. nature, no agreement can be valid that is founded on the considera- 

9 Q. a 395. tion of stifling a prosecution for it.' 

windhiii In a recent case the Court of Appeal has accepted this 

Local Board 

^•Y!?''tx statement of the law as authoritative. 

4^ Ch. D. 

^^:^j35i. Agreements to refer matters in dispute to arbitration have 
ceedings. been regarded as attempts to 'oust the jurisdiction of the 
to arbitra- Courts/ and are not necessarily enforced. The Common Law 
^^^^' Procedure Act, 1 854, gave the Courts a discretionary power 
c. las. ill. to stay proceedings pending an arbitration, where there was 
an agreement to refer an existing dispute^ and the rules on 
53 & 53 Vict, the subject are now consolidated in the Arbitration Act^ 1889. 

C. AQ. 

But when a contract contains a term providing that disputes 

arising out of it shall be referred to arbitration^ the validity 

of such a condition depends upon the mode in which it is 

Scott V. expressed. Where the fact of breach or the amount of 

H.L.C. damage is to be ascertained by arbitration before a right 

of action arises^ the condition is good : where all matters in 

Edwards v. disputc^ of whatcvcr sort, are to be referred to arbitrators and 

Insurance to them alouc. such a condition is no answer to an action on 

Society, 

1 Q.B.D. 596. the contract. The one imposes a condition precedent to a 
right of action accruing^ the other endeavours to prevent any 
right of action accruing at all. 

Agreements tnAicA tend to abuse of legal process. 

Under the old names of Maintenance and Champerty two 
objects of agreement are described which the law regards as 
unlawful. They tend to encourage litigation which is not bond 
fde but speculative. It is not thought well that one should 
buy an interest in another's quarrel^ or should incite to litiga- 
tion by offers of assistance for which he expects to be paid. 

Maintenance has been defined to be ' when a man maintains 
a suit or quarrel to the disturbance or hindrance of right.' 
Com. Dig. Champerty is where ' he who maintains another is to have 

vol. V. p. aa. J. fj 

by agreement part of the land, or debt, in suit.' 
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Maintenance is a civil wrong which does not often figare 
in the law of contract. It is thus defined by Lord Abinger : — 

'The law of maintenance, as I understand it upon modem con- 
structions, is confined to cases where a man improperly and for the 
purpose of stirring up litigation and strife encourages others to bring* E*"?^ ^* 
actions or to make defences which thej have no right to make.' M.& >V. 682. 

Lord Coleridge held that this definition was applicable to 
the giving of an indemnity to an informer against costs in- Bradiaugh v. 
curred in endeavouring to enforce a statutory penalty. " Q- ^- ^' s- 

But it is not wrongful to provide the means by which a poor Hams v. 
man may maintain a suit^ even though the charity may be Q- b. f>. 504. 
misguided and the action groundless^ and the same principle 
applies with greater force to the case of a kinsman or servant. 

Champerty^ or the maintenance of a quarrel for a share Cham- 
of the proceeds^ has been repeatedly declared to avoid an ^^ ^' 
agreement made in contemplation of it. Its most obvious Stanley v. 
form, a promise to supply evidence or the costs of a suit in 7 Bing. 369. 
consideration of receiving a portion of the money or property j^^J^^** . 
to be recovered, has been held ill^al. Its less obvious form, 
a purchase out and out, of a right to sue has been regarded 
as an assignment of a dose in action^ , a matter with which 
we shall presently come to deal. Such an agreement is 
binding if the purchase includes any substantial interest 
beyond a mere right to litigate. If property is bought to 
which a right to sue attaches, that fact will not avoid the 
contract, but an agreement to purchase a bare right of action IS'^i^ds 
would not be sustained. * * '^^' 

Agreements which are contrary to good morals. 

The only aspect of immorality with which Courts of Law 
have dealt is sexual immorality ; and the law upon this point 
may be shortly stated. 

^ The old books suggest that it is not maintenance to start an action. 'A Viner, 
maintenance cannot be, unless he has some plea pending at the time/ So "^1 *'' 
unreasonable a distinction appears to have been dropped in modem decisions, ^p,^ 

' I have dealt on a later page with the meaning of this term so far as 
it concerns the law of contract. 
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A promise made in consideration of fature illicit cohabita- 
uSdm' ^^^^ ^® given upon an immoral consideration^ and is unlawful 
16 Eq.a75. ^hgthcr made by parol or under seal. 

A promise made in consideration of past illicit cohabitation 
1'/*^/- is not taken to be made on an illeeral consideration, but is 

Mathias, ^ ... 7 

5 Ve«. 285. a. a^ Toxere gratuitous promise, binding if made under seal, void 

And an agreement innocent in itself will be vitiated if 
Pearce v. intended to further an immoral purpose and known by both 

Brooks, L.R. . , 

1 Exch. ai3. parties to be so mtended. 

Agreements which affect the freedom or security of Marriage, 
Restraint Such agreements, in so far as they restrain the freedom 
riage, of marriage, are discouraged on public grounds as injurious 
Lowe V. to the moral welfare of the citizen. So a promise under seal 
4 Burr. aaas. ^o marry no one but the promisee on penalty of paying her 
£1000 was held void, as tliere was no promise of marriage 
on either side and the agreement was purely restrictive. 
Hartley v. So too a wafifcr in which one man bet another that he would 

Rice, " , 

to Ea>t, aa. jjot marry within a certain time was held to be void, as giving 

to one of the parties a pecuniary interest in his celibacy, 
or of free- What are called marriage brocage contracts, or promises 
choice. made upon consideration of the procuring or bringing about 
Trevuiiin" * ™*"'i*'g6> ^^^ ^^'^ illegal on various social grounds. 
Rcp.inCh. Agreements providing for separation of husband and wife 
Agree- ^^^ valid if made in prospect of an immediate separation, 
inents for g^^ if such agreements provide for a possible separation in 
tioii. the future they are ill^^l, whether made before or after 

marriage, because they give inducements to the parties not to 
cartwrightv. perform ' duties in the fulfilment of which society has an 

Cartwright, . , 

3 D.M.&G. interest.' 

Agreements in restraint of trade. 

Restraint The law Concerning restraint of trade has changed from 
time to time with the changing conditions of trade, but with 
trifling exceptions these changes have been a continuous 
development of a general rule. 
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The early eases show a disposition to avoid all eontracts 

' to prohibit or restrain any^ to use a lawful trade at any time 

or at any place/ as being ' against the benefit of the Common- Coiegate v. * 

wealth/ But soon it became clear that the Commonwealth fro. eujI 

87a, 1596. 

would not suffer if a man who sold the goodwill of a business 
were able to bind himself not to enter into immediate com- 
petition with the buyer, and so it was laid down in Rogers Buistrode, 
r. Parry that ' a man cannot bind one that he shall not use *^ ' * '"'* 
his trade generally/ ' but for a time certain, and in a place 
certain^ a man may be well bound and restrained from using 
of his trade/ 

Thus we get an established rule, a contract in general Permis- 
restraint of trade is contrary to public policy, a contract in frictions, 
partial restraint will be upheld. 

Henceforth^ as trade expands and the dealings of an indi- 
vidual cease to be confined to the locality in which he lives, 
the construction of agreements in partial restraint of trade 
expand also. 

A man may limit his fi-eedom as regards the persons with 

whom he will trade, as in Bannie v, Irvine, or the mode in i h. & x. 

189. 

which he will trade, as in Jones v. Lees, but the most common 7 m.&g. 
form of restriction was restriction as to place. Hence the dis- 
tinction between general and partial restraints became con- 
fused with a distinction between restraints unlimited as to 
place and restraints unlimited as to time, and it was laid 
down that a man might not contract himself out of the right 
to carry on a certain trade anywhere, for ten years, though he 
might contract himself out of the right ever to carry on 
a trade within ten miles of London. 

The rule as thus expressed was inapplicable to the modem extended 
conditions of trade. In the sale of a goodwill or a trade poiuly. ^^ 
secret the buyer might in old times have been sufficiently 
protected by limited restrictions as to the place or persons 
with whom the seller should henceforth deal. This is not so 
where an individual or a company supplies some article of 
commerce to the civilized world. The old distinction between 
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general and partial restraints was more flexible^ and its 
[1893] iCh. application is well illustrated by TAe Maxim-Nordenfelt Ouh 
Co. V. Nordmfelt, 

Nordenfelt was a maker and inventor of g^ns and ammu* 
nition : he sold his business to the Company for £287^500^ 
and agreed that for twenty-five years he would cease to carry 
on the manufacture of guns^ gfun-carriages, gunpowder, or 
ammunition, or any business liable to compete with such 
business as the Company was carrying on for the time being. 
He retained the right to deal in explosives other than gun- 
powder, in torpedoes or submarine boats, and in metal cast- 
ings or forg^ngs. 

After some years Nordenfelt entered into business with 
another Company dealing with guns and ammunition; the 
plaintiffs sought an injunction to restrain him from so doing. 
The Court of Appeal exhaustively reviewed the cases bear- 
ing on the subject, and held : — 
General (i) that the covenant not to compete with the Company 
vo^cl"'^ in any business which it might carry on was a general 
restraint of trade, that it was void, but that it was distinct 
and sevemble from the rest of the contract. 
Partial (a) that the sale of a business accompanied by an agree- 

good, ment by the seller to retire from the business, is not a general 
restraint of trade, provided it is reasonable between the 
parties, and not injurious to the public, 
if reason- This restraint was reasonable between the parties, because 
tween the Nordenfelt not only received a very large sum of money, but 
parties, retained considerable scope for the exercise of his inventive 
and manufacturing skill, while the wide area over which the 
business extended necessitated a restraint coextensive with 
that area for the protection of the plaintiffs. Nor could the 
and not agreement be said to be injurious to the public interest since 
to^publ?c. ^* transferred to an English Company the making of guns 
and ammunition for foreign lands. 

But it should be observed that the very elaborate judgment 
of Bowen, L. J., seems to lay down a hard and fast rule that 
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agreements in restraint of trade are divisible into two classes 
— general^ and partial or particular: that the former are 
necessarily void and do not even admit of discussion as to 
their reasonableness^ while the latter may be sustained subject 
to the conditions of reasonableness and public interest above 
mentioned. 

The House of Lords when reviewing the judgment of the Is general 
Court of Appeal held that^ whether or no such a distinction always^ 
had existed as a rule of Common Law^ it was no longer ^^*^^ 
tenable. 

' Whether the cases in which a geneial covenant can now be 
supported are to be regarded as exceptions from the rule which 
I think was long recognized as established, or whether the rule 
itself is to be treated as inapplicable to the altered conditions which 
now prevail, is probably a matter of words rather than of substance. 
The latter is perhaps the sounder view. When once it is admitted 
that whether the covenant be general or particular the question 
of its validity is alike determined by the consideration whether it 
exceeds what is necessary for the protection of the covenantee, the MSdm **'* 
distinction between general and particular restraints ceases to be p^n (^o. 

,. .. ... • X ri » [2894] A.a 

a distinction in point of law.' 548. 

But the reasonableness of the transaction is not the only 
matter into which the Courts will inquire, though Equity 
judges seem to have, not unnaturally, confined themselves in 
some cases ^ to the equities of the matter as between the 
parties. A covenant might be fair as between the parties and 
yet injurious to the public interest. In such a case it would (1894] a. c. 
be held void. 

It remains to note that at one time it was thought that the 
Courts would inquire into the adequacy of the consideration 
given for the promise not to trade. But this was disavowed 
by the Exchequer Chamber in Hitchcock v, Coker, and seems 
to resolve itself into the rule which requires the promisee to 
satisfy the Court that the transaction is reasonable. 438.' 

^ Note the oomments of Bowen, L. J., in the Kordenfelt ease, upon the 3 ^5^'u3^3> 
judgments in WhiUdker v. Hotee, and RousiUon v. Rous&kn, and the rejoinder to 351. 
these comments by Lord Macnaghten, [1894] A. C. p. 563 et sq. 



206 



FORMATION OF CONTRACT. 



Part II. 



What is 
t)ie effect 
of ille- 
gality. 



§2. Effect of Illegality upon Contracts in which 
IT exists. 

The effect of illegality upon the validity of contracts in 
which it exists^ must needs vary according to circumstances. 
It may affect the whole or only a part of the contract^ and the 
legal part may or may not be severable from the illegal. One 
of the parties may be ignorant of the illegal object which the 
contract is intended to serve, or both may be ignorant of any 
illegal intention. 

The contract may be discouraged in the sense that the law 
will not enforce it^ or prohibited in such a way as to taint 
collateral contracts and securities given for money advanced 
to promote an illegal transaction or paid to satisfy a claim 
arising out of such a transaction. 

I will endeavour to state some rules which may enable the 
reader to work his way through a complex branch of the law. 



Legal 
parts of 
contract 
to be 

severed if 
possible 
from 



Pigot's 
Csuie, Co. 
Rep. xz. 
27. b. 



Maleverer v. 
Redshaw, 
1 Mod. 35. 



(i) fTien the contract is divisible. 

A contract may consist of several parts ; it may be divisible 
into several promises based on several considerations, and 
then the illegality of one or more of these considerations will 
not avoid all the promises if those which were made upon 
l^al considerations are severable from the others. This is 
an old rule and is set forth in Coke's Reports, ' That if some 
of the Covenants of an Indenture or of the conditions endorsed 
upon a bond are against law^ and some good and lawful; 
that in this case the covenants or conditions which are against 
law are void ab initio^ and the others stand good.' 

The rule holds whether the illegality exist by Statute or 
at Common Law^ though at one time the judges thought 
differently^ and fearing lest statutes might be eluded^ laid 
it down that ' the statute is like a tyrant, where he comes he 
makes all void^ but the common law is like a nursing father^ 
makes only void that part where the fault is and preserves 
the rest' 
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The rule in its modem form may be thus stated : — 

'Where jou cannot sever the illegal from the legal part of a PerWiiies, 
covenant the contract is altogether void, but where you can sever J;^*" nfra-'^^ 
them, whether the illegality be created by statute or common law, ^^^^^ 

you may 'reject the bad part and retain the good.' l. r. 3C.P. 

350. 

Illustrations of the rule are to be found in cases where 
a corporation has entered into a contract some parts of which 
are ullra vires, and so, in a sense^ unlawful ^ ; or where it is 
possible to sever covenants in restraint of trade either as gaines v. 

.... Geary, 3S 

re£:ards the distances within which the restraint applies, or^^-^-'H- 

° . . Baker V. 

the persons with whom the trade is to be carried on. Recent '^^jf^^'^'^'^, 
decisions furnish instances of covenants of this nature which Maxim Gun 

Co. V. Nor- 

are, and of covenants which are not severable. L^j^ch'aSa 



(ii) JFien the contract is indivisible. 

Where there is one promise made upon several considera- 
tions^ some of which are bad and some good^ the promise 
is wholly void, for it is impossible to say whether the legal 
or illegal portion of the consideration most affected the mind 
of the promisor and induced his promise. An old case which 
may be quoted in its entirety will illustrate this proposition : — 

' Whereas the plaintiff had taken the body of one H. in execution Fetheriton 
at the suit of J. S. by virtue of a waj-rant directed to him as special ^n, Cro/" 
bailiff ; the defendant in consideration he trotdd permit him to go ^^"* *^ 
at large, and of two shillings to the defendant paid, promised to pay 
the plaintiff all the money in which H. was condemned. Upon non 
assumpsit it was found for the plaintiff. It was moved in arrest 
of judgment, that the consideration is not good, being contrary to 
the statute of 23 Hen. VI, and that a promise and obligation was 
all one. And though it be joined with another consideration of 
two shillings, yet being void and against the statute in part it is 
void in alL* 

^ These oases may serve as an illustration of the proposition before us, 
but it must be borne in mind that Lord Calms, in The Ashbury Carriage Co. L. R. 
«. Riche, has pointed out that contracts of this nature are invalidated not ' ^' ^' ^^^* 
80 much by the Ulegaiity of their object as by the incapacity of the corporation 
to bind itself by agreement for purposes beyond its statutory powen. 
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(iii) Comparative effects of avoidance and illegality. 

Acontraot When there is no divisibility of promises or consideration, 
we have to consider first what was the attitude of the law 
towards the transaction contemplated, and next what was the 
mind of the parties towards the law. 

The law may deal with a contract which it would dis- 
courage in one of three ways. 

It may impose a penalty without avoiding the contract. 
It may avoid the contract. 
It may avoid, and penalise or prohibit. 
In this last case we must take the word ' penalise ' to mean 
not merely the imposition of a penalty, but the liability to 
damage for a wrong, or to punishment for a crime. A statu- 
tory penalty is merely a suggestion of prohibition. Whether 
it is prohibitory or not is, in every case, a question of con- 
struction. 

Thus we may suppose the State to say to the parties as 
regards these three kinds of transactions : — 
penaliBed, (a) You may make the contract if you please, but you will 

have to pay for it. 
avoided, {b) You may make the agreement if you please, but the 

Courts will not enforce it. 
forbidden, [c) You shall not make the agreement if the law can 
prevent you. 

With the first case we are not concerned. There is a valid 
contract though it may be expensive to the parties. 

As to the second and third, difficulties can only arise as 
regards collateral transactions, for in neither case can the con- 
tract be enforced. The intentions of the parties we will post- 
pone for the present. They must be assumed to know the law. 
Illegal It may be stated at once that there is a clear distinction 

mento between agreements which are illegal and agreements which 
are merely void : between agreements which the law will not 
aid, and agreements which the law desires to prohibit : and 
that this distinction comes out, not in the comparative validity 



Chap. V. § 2. LEGALITY OF OBJECT. 209 

of the two, for both are void, but in the effect which their 
peculiar character imparts to collateral transactions. 

No contract, however innocent in itself, is good, if designed taint 
to promote an illegal transaction, whether the illegality arises trans- 
at Common Law, or by Statute. actione. 

In Pearce r. Brooks a coach-builder sued a prostitute forL.R. lEx. 
money due for the hire of a brougham, let out to her with 
a knowledge that it was to be used by her in the furtherance 
of her immoral trade. It was held that the coach-builder 
could not recover. 

In McKinnell v. Bobinson the plaintiff lent money to the 3 m. & w. 
defendant to play at hazard, knowing that the money was to 
be so used. Hazard is forbidden ^, and the players rendered 
subject to a penalty by 12 Geo. II. c. 28. It was held that 
the lender could not recover. 

Nor is a contract valid which is intended to carry into effect 
a prohibited transaction. Cannan was the assignee of acannanv. 

Bryce, 3 B. 

bankrupt, and sued Bryce to recover the value of goods given & aw. 179. 
to him by the bankrupt in part satisfaction of a bond, which 
in its turn had been given to Bryce by the bankrupt to 
secure the payment of money lent by Bryce to meet losses 
which had been incurred by the stock-jobbing transactions 
of the bankrupt. 

The Act 7 Geo. II. c. 8 forbad not only wagers on the price 7 Geo. 11. 
of stock, but advances of money to meet losses on such trans- 
actions, and Bryce had lent money knowing that it was to 
meet such losses. Therefore his bond was void, and no 
property passed to him in the goods given in satisfaction of 
it, and Cannan was able to recover their value. 

The difference between the effect of illegality and of avoid- Void 

agree- 
ments. 

' Certain games with cards or dice are forbidden by la Geo. II. c. 98 and 
by 18 Geo. IL c. 34 ; these are, Ace of Hearts, Hazard, Pharaoh, Basset, 
and Boulet, otherwise Roly Poly. These Acts are prohibitory and penal : 
they do not merely make winnings at such games irrecoverable or in- 
validate securities given for money lost. They forbid the games and 
penalise the players. 

P 
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ance is clear when we look at transactions arising out of 
wagers before the passing of 55 Vict. c. 9. 

' The original contract of betting is not an illegal one, but only 
one which is void. If the person who has betted pays his bet, he 
does nothing wrong, he only waives a benefit which the statute has 
given to him, and Qonfers a good title to the money on the person 
to whom he pays it. Therefore when the bet is paid the transaction 

Per Bowen, ig completed, and when it is paid to an agent it cannot be contended 

Q. b!d. 367. that it is not a good payment for his principal.' 

And so it followed : — 
wettenhau (i) That moncy lent to make bets might probabljr have 
i'Esp.17. been recovered. 
Pyke'R cjue, (a) That money lent to pay bets was recoverable. 

(3) That as between employer and betting commissioner 

the ordinary relations of employer and employed held good. 

The commissioner was bound to pay over money received on 
Bridgerv. account of bets won by him on behalf of his principal. And 

Savage, 15 ... , . 

0. B. D. 363. the ordinary liability of an employer to indemnify the person 
whom he employs against loss or risk^ which may accrue 
to him in the ordinary course of the employment, holds good^ 
though the employment is to make void contracts. 

Read v. Audersou employed Read to make bets for him^ and after 

Anderson, 13 

g. B. D. 779. the bets had been made and lost, revoked the authority which 

he had given to Read to pay the bets. Read was a turf- 

oommissioner and a member of Tattersalls. If he had failed 

to pay the bets he would have been expelled from Tattersalls, 

Em- ^ and have lost his business as a turf -commissioner. He paid 

liability to ^^^ hets and sued Anderson for their amount. The principle 

ii"fi^°*" ^^ which the Court of Appeal affirmed the liability of 

Anderson to repay Read^ was that though Read could not 

have been compelled to pay the bets, yet the loss of character 

and business which he would have sustained if he had failed 

to pay^ was a risk against which his employer was bound to 

indemnify him. It was a risk known to both parties and 

contemplated in the contract of employment. 

The Gaming Act, 1892, has destroyed the authority of 
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these cases as regards their subject-matter^ but not as to the 
principle which they illustrate. 

Seymour v. Bridge was decided on the same principle. An «4 Q.b.d. 
investor employed a broker to buy shares for him according 
to the rules of the Stock Exchange. The Stock Exchange 
enforces among its members^ under pain of expulsion^ agree- 
ments made in breach of Leeman^s Act^. This Act avoids 30 &3»vict. 

C39. 

contracts for the sale of bank shares without specifying their 
numbers^ or the name of the registered proprietor. 

Bridge knew of the custom^ but endeavoured to repudiate 
the purchase on the ground that it was not made in accordance 
with the terms of the Statute. The case was held to be 
governed by Read v. Anderson. The employer is bound to in- «3 Q- b.d 
demnify the employed against known risks of the employment. 
If the risks are not known to both parties, and might reason- 
ably be unknown to the employer^ he is not so bound. Thus 
where an investor did not know of the custom, he was held^ Peny v. 
under circumstances in other respects precisely similar to those Q. kd! 383. 
of Seymour v. Bridge, not to be bound to pay for the shares. JL ' " * 

(iv) Tie intention of the parties. 

Where the object of the contract is an unlawful act the Intention 
contract is void^ though the parties may not have known that imma- 
their act was illegal or intended to break the law. **"** 

But if the contract admits of being performed^ and is per- 
formed in a legal way^ the intention of the parties may become 
important. 

Morris chartered a ship belonging to Waugh to take a wau^h v. 
cargo of hay from Trouville to London. It was agreed that l. R. 8 q. b. 
the hay should be unloaded alongside ship in the river^ and 
landed at a wharf in Deptford Creek. Unknown to the Under 32 & 
parties an Order in Council had forbidden the landing of i78. 
French hay. Morris^ on hearing this^ took the cargo from unless 

^ In an earlier edition I stated erroneously that it was a misdemeanour 
on the part of the broker to make such contracts. It is a misdemeanour 
to insert false numbers or false names. 

P % 
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contraot alongside the ship without landing it^ and exported it. The 

te ^gally vessel was delayed beyond the lay-days, and Waugh sued for 

T^^ damages arising from the delay. Morris set up as a defence 

that the contract contemplated an illegal act, the landing of 

French hay contrary to the Order in Council. But the 

defence did not prevail. 

'Where a contract is to do a thing which cannot be performed 
without a violation of the law, it is void whether the parties knew 
the law or not. But we think that in order to avoid a contract which 
can be legally performed, on the ground that there was an intention 
to perform it in an illegal manner, it is necessary to show that 
there was the wicked intention to break the law ; and if this be so 

Lk R.8 O B 

p. ao8. ' the knowledge of what the law is becomes of great importance.' 
Or where Again, the general rule needs modification where only one 
tenUs^<^' ^^ ^^^ parties had the intention to break the law. Such a 
one only ; ^g^^ could only arise where the contract was to do a thing 

innocent in itself, but designed to promote an ill^^al purpose. 

We may perhaps lay down with safety the following rules. 
Where the innocent party knows nothing of the illegal 

object throughout the transaction, he is entitled to recover 
rights of what may be due to him. If the plaintiff in Pearce v. Brooks 
imrty^" had known nothing of the character of his customer, it cannot 
to sue, be supposed that he would have been unable to recover the 
3X3. hire of his bmugham. 

to avoid. Where the innocent party becomes aware of the ill^^ 

purpose of the transaction before it is completed or while it is 

still executory he may avoid the contract. 
Cowan V. Milboum let a set of rooms to Cowan for certain days ; 

Milbourn, , , i 

L.R.a Ex. then he discovered that Cowan proposed to use the rooms for 
the delivery of lectures which were unlawful because blasphe- 
mous within the meaning of 9 & lo Will. III. c. 3a; he 
refused, and was held entitled to refuse, to carry out the 
agreement. 

How If the innocent party to the contract discover the illegal 

affected by . 

know- purpose before it is carried into effect, it would seem that he 

^^^^' could not recover on the contract if he allowed it to be per- 

L. R. 2 Ex. formed, and that the defendant in Cowan v. Milboum could not 
230. '' 
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have recovered the rent of his rooms^ if^ having let them in 
ignorance of the plaintifiPs intentions^ he allowed the tenancy 
to go on after he had learned the illegal purpose which his 
tenant contemplated. 

(v) Securities for money due on illegal transactions. 

The validity of bonds or negotiable instrmnents given to 
secure the payment of money due or about to become due upon 
an illegal or void transaction, does not depend entirely upon 
the distinction which I have drawn between transactions 
which are illegal and those which are void. 

A security may be given in consideration of a transaction Where 
which is wholly past. Here comes in the elementary rule that tj^^*" 
gratuitous promises are not binding unless they are under seal. P^^' 
Applying this rule to bonds and n^^tiable instruments^ we 
may say that a bond given in return for services rendered in 
a past transaction would be a valid promise^ and that being 
wholly gratuitous^ and founded on motive^ a Court of Law 
would not inquire into the character of the motive. 

Thus a bond given in consideration of past illicit cohabita- 
tion is binding ; a negotiable instrppent given on such ^l^^^- 
consideration would, as between the immediate parties, be *^ ^* *''5- 
invalid, not on the OTound that the consideration was im- Beaumont 

' ° V. Reeve, 

moral, but because there was no consideration at all. ^ q.b. 483. 

As regards transactions which are pending or contemplated, where it 
we are met by an anomalous distinction which divides secu- 
rities for our present purpose into three groups. 

(i) Let us deal first with securities under seal. Security 

If given for money due in respect of a prohibited transaction p.^,^ ^ ' 
they are void. 3E!^lf.64a. 

Fisher conveyed knd to Bridges in order that it might be 
resold by lottery, a transaction forbidden under stringent 
penalties by 12 Geo. IL c. a8. After the land was conveyed, transac- 
Bridges covenanted to pay a part of the purchase money hibited. 
by a fixed date, or failing this, by half yearly instalments. 
On this covenant an action was brought. The Etchequer 
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Chamber reversing the judgment of the Queen's Bench, held 

that the covenant could not be enforced. It was given to 

secure a payment which became due as the result of an illegal 

transaction^ and the bond was tainted with the illegality of 

the purpose it was designed to effect. 

Security A transaction may be unlawful in the sense that it is 

tranaac- ' avoided. In that case a security given in respect of it is on 

tion void, ^jjg same footing as a security given in respect of a transaction 

which is wholly past. It is valid if under seal; otherwise 

void as between the immediate parties. 

A corporation borrowed money on mortgage without first 

obtaining the leave of the Lords of the Treasury; this was 

J &6 Will, declared to be * unlawful ' by the Municipal Corporations Act. 

But as they had received the money, and promised under seal 

ta repay it, they were held bound by their promise. 

' Is there anjthing in the Act which prohibits a corporation from 
entering into a covenant to pay its lawM debts ? It is argued that 
§ 94 renders this covenant void. But that section only says that 
it shall not be lavrful to mortgage any lands of the corporation except 
with the approbation of the Lords of the Treasury, which was not 
Payne v. obtained in this case ; and although the mortgage may be invalid, 
Mayor of that is no rcason why tne corporation should not be*liable on their 

Brecon, 3 ., ^ 

H.&N. 579. covenant to repay the mortgage money. 

Securities (2) We now Come to negotiable instruments. 

^1 ^^ ^ In dealing with these we have to consider the effect of 

a flaw in their original making not only as betweien the 

immediate parties but as affecting subsequent holders of the 

instrument. And we may lay down the following rules : — 

void as A negotiable instrument made and given as security for 

imm^ute ^ void^ Or illegal transaction^ is^ as between the immediate 

parties, parties, void. A promissory note was given in payment of 

^E*&B * ^^ made on the amount of the hop duty in 1854. The bet 

was void by 8 & 9 Vict. c. T09, and the Court was clear that 

as between the original or immediate parties the note was 

void also. There was no liability to pay the lost bet; and 

therefore no consideration for the note given to secure its 
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payment. The position of the indorsee who brought the action 
shall be explained presently. 

If the instrument is made and given to secure payment of Righfc of 
money due or about to become due upon an illegal trans- quent 
action a subsequent holder loses the benefit of the rule, as to ^o^^®'- 
nc^tiable instruments, that consideration is presumed till the 
contrary is shown : he may be called upon to show that he Effect on 
gave consideration, and even then if it can be shown that he quent 
was aware of the illegality, he will be disentitled to recover. '*®^^®''- 

If the instrument has an honest origin the maker or 
acceptor cannot set up, as a defence against a subsequent 
indorsee, that the indorsement was made for an illegal con- 
sideration, unless he can show that he is injuriously affected sadTe^^ ^' 
by the transaction between indorser and indorsee. 579. ' 

If the instrument is given to secure payment of money due 
or about to become due upon a void transaction, it is as be- 
tween the immediate parties void, but a subsequent holder is 
not prejudiced by the fact that the original transaction was 
avoided by statute. 

In Fitch V, Jones, above cited, the action was brought by 
the indorsee of a promissory note given in payment of a bet 
on the amount of the hop duty. The main question for the 
Court was ' whether the plaintiff was bound on proof of the 
origin of the note to show that he had given consideration 
for the note, or whether it was for the defendant to show that 
he had given none.' 

' I am of opinion,' said Lord Campbell^ ' that the note did not take 
its inception in illegality within the meaning of the rule. The note 
was given to secure payment of a wagering contract, which, even 
before stat. 8 & 9 Vict, c 109, the law would not enforce^: but it 
was not illegal : there is no penalty attached to such a wager ; it is 
not in violation of any statute, nor of the Common Law, but it is 
simply void, so that the consideration was not an illegal consideration, 
but equivalent in law to no consideration at all.' 

' It had been held in a preyious case, Athm/old v. Beard, that a wager on 9 7. R. 610. 
the amount of hop duty was against publio policy because the evidence at 
the trial would expose to the world the state of the publio revenue. 
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(3) It remains to note the effect upon certain transactions 
of 5 & 6 Will. lY. c. 41. This Act deals with securities 
given for money or valuables lost at any game or in bets on 
the sides or players in any game, or for money lent either to 

9 Anne, €.14. make or to pay such bets. The Act of Anne had made such 

securities wholly void^ and this was hard on such persons as 
bought them at their ostensible value in ignorance of their 
orig^ The Act of Will. lY.^ enacts that such securities 
should be deemed to have been made on an ill^;al considera- 
tion. This places wagers on games in a peculiar position. 
Read V. A wager is not in itself unlawful^ it is only void : but securi- 
(6^f779.' ^^^ given for money due on wagers of a certain sort are in 
a worse position than the wagers. The consideration for 
them is illegal : thus they are not merely void as between the 
original parties; the taint of ill^;ality affects a subsequent 
holder^ who although the original transaction was only void^ 
must show that he gave consideration for the security, and 
may yet be disentitled to recover, if it is proved that he 
knew of its origin. 

(vi) Can a man be relieved from a contract which he knew 
to be unlawful ? 
Illegality It remains to consider whether a party to an illegal 
the time, contract Can under any circumstances make it a cause of 
^^^^_ action. The rule is clear that a party to such a contract 
ance, cannot come into a Court of Law and ask to have his illegal 
pfi^ hlie ^y ®^^ carried out ; nor can he set up a case in which he must 
Sewage Co., neccssarily disclose an illegal purpose as the groundwork of 

10 Q. R 499- jjig claim. The rule is expressed in the maxim, ' in pari delicto 

potior est conditio defeudentie/ 

But there are exceptional cases in which a man may be 

relieved of an illegal contract into which he has entered ; 

cases to which the maxim just quoted does not apply. They 

^\®®J fall into two classes : (i) the plaintiff may have been induced 

^ By ( 9 of this Act the maker of such a seourity, if he is compelled to 
pay its value to a subsequent bond/ide purchaser, may reoover the amount 
firom the person to whom it was originally given. 
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to enter into the contract by fraud or strong pressure ; (2) the be not 
contract being unperformed^ money paid or goods delivered in dOMo! 
furtherance of it may be recovered. 

The first class of cases is best illustrated by two decisions. 
In Reynell v. Sprye Sir Thomas Reynell was induced, by the x^.m.&g. 
fraud of Sprye, to make a conveyance of property in pursuance 
of an agreement which was illegal on the ground of champerty. 
He sought to get the conveyance set aside in Chancery. It Parties 
was urged that the parties were in pari delicto, and that ddido^ 
therefore his suit must fail ; but the Court was satisfied that 
he had been induced to enter into the agreement by the fraud 
of Sprye, and considered him entitled to relief. 

' Where the parties to a contract against public policy, or illegal, 
are not in pari delicto (and they are not always so), and where 
public policy is considered as advanced by allowing either, or at 
least the more excusable of the two, to sue for relief against the 
transaction, relief is given him.' p. 679. 

In Atkifuon v. Bttiby, the plaintiff, a debtor, offered hiseH.&N. 
creditors a composition of 5«. in the pound. The defendant 7 h- & n. 
was one of the creditors, and his acceptance or rejection of 
the offer was known to be certain to determine the decision 
of several other creditors. He refused to assent to the com- 
position unless the plaintiff would make him an additional 
payment of £50, in fraud of the other creditors. This was 
done : the composition arrangement was carried out, and the 
plaintiff sued to recover the £50, on the ground that it was 
a payment made by him under oppression and in fraud of his 
creditors. It was held that he could recover ; and the Court 
of Exchequer Chamber, afiirming the judgment of the Court 
of Exchequer, said, 

* It is said that both parties are in pari delicto. It is true that 
both are in delicto because the act is a fraud upon the other 
creditors: but it is not par delictum because one has power to 
dictate, the other no alternative but to submit' 

The second exception relates to cases where money has 

been paid or goods delivered for an unlawful purpose, which 

has not been carried out. 



xD.M.&G. 



218 FORMATION OF CONTRACT. Part II. 

The law cannot be said to be satis&ctorily settled on this 
point, but its present condition may be thus stated. 

We must separate the cases into two groups: (i) those 

in which money or goods have been delivered hj one party 

to the other^ and (2) those in which money has been placed 

in the hands of a stakeholder. 

(C?iL) ^ (i) In Taylor v. Bowers it was held by Mellish, L. J., that— 

or there < If money is paid or goods delivered for an illegal purpose, the 

IS locM person who had so paid the money or delivered the goods may recover 

^Vt«. them back before the illegal purpose is carried out : but if he waits 

till the illegal purpose is carried out, or if he seeks to enforce the 

illegal transaction, in neither case can he maintain an action.' 

The case to which these words applied was a fictitious 
assignment of goods in fraud of creditors; before anything 
had been done in respect of the contemplated frauds the 
assignor desired to have his goods back ; he was held entitled 
to recover their value from one to whom they had been 
transferred under a bill of sale. 
jiudSw.^'s ^^ * ^^^ ^^*^ * °^*^ procured another to go bail for him 
Q. B.D. 561. Qjj ^]jg i^gnng (^|j iig deposited the amount of the bail in the 

hands of his surety as an indemnity against his possible 
default He sued his surety for the money on the ground 
that his contract was illegal, that no illegal purpose had been 
carried out, that the money was still intact, and that he 
could recover it. The Court of Appeal ^ held that the illegal 
object was carried out when by reason of the plaintiffs pay- 
ment to his surety, the surety lost all interest in seeing that 
the conditions of the recognizance were performed. 
34Q.B.D. In Kearley v. Thomson^ the Messrs. Thomson, a firm of 
solicitors acting for the petitioning creditor of Clarke, a bank- 
rupt, agreed with Kearley, a friend of Clarke, that in con- 
sideration of the payment of their costs they would not appear 
at the public examination of Clarke, nor oppose the order for 
his discharge. They carried out the first part of the agreement, 
but before any application was made for Clarke's discharge 

7 Q. B. D. 1 Overruling WUton v. StrugneU^ in which the facts were precisely similar. 
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Kearlej sought to recover the money which he had paid on the Limita- 
groond that it was the consideration for a promise to pervert the rule, 
the course of justice, and that the contract was not wholly 
carried out. 

The Court of Appeal held that Eearley could not recover. 

' Suppose a payment of £ioo by ^ to 1^ on a contract that the 
latter shall murder C and 2>. He has murdered C but not Z>. Can 
the money be recovered back ? In my opinion it cannot be. I think 34 Q. B. D. 
that case illustrates and determines the present one.' ^^^' 

Thus it would appear that where an illegal contract has 
been in part performed^ money paid or goods delivered in 
pursuance of it cannot be recovered : where no such part 
performance has taken place we have the conditions to which 
Taylor V. Bowers would apply. But the authority of this 
case is much shaken by the opinion expressed by the Court 
of Appeal in Kearley v. Thomson that ' the application of the 
principle laid down in Taylor v. Bowers and even the principle ^aQ-^-^- 
itself y may at some time hereafter require consideration, if 
not in this Courts yet in a higher tribunal.' 

(2) There are numerous cases in which money has been 
placed in the hands of a stakeholder to abide the result of 
a wager ; in such cases the money has been held to be recover- 
able from the stakeholder either before or after the determina- 
tion of the wager, and even after the money has been paid to 
the winner if the authority to pay was withdrawn before 
payment by the party seeking to recover. 

It does not appear to matter whether the wager turns on 
the result of an unlawful transaction, or not : as between 
the parties the wager is no more than a void transaction. Sapni,p.x9i. 
Nor does the Gaming Act of 1892 affect the rights of the 
parties. Two cases will illustrate the law on this point. 

Hampden put £500 into the hands of Walsh to abide the 
result of a bet that the earth was flat He lost the bet, 
and before the money was paid he reclaimed his stake from 
Walsh. Walsh paid it to the winner and was held liable wtSEf*"""* 
to repay the amount to Hampden. I89.' 
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Pcjaraon started a lottery styled ' The Missing Word Com- 

pS^n^' petition/ A sentence was published, omitting the last word, 

[1893] 3 ch. ^j^^ g^ invitation was issued to the public, any one of whom 

might send a shilling and a word suitable to fill the vacant 

place in the sentence. Those who guessed the right word 

shared the sum thus collected. 

The determination of the right word was reduced to an 
absolute uncertainty. From a number of sealed packets, each 
containing a word suitable to fill the gap, one was taken at 
hazard, and opened when all the competitors had sent in 
their guesses. This was the Missing Word. 

To hold such a lottery was unlawful, and Pearson exposed 
himself to a penalty under 42 Geo. III. a 119; but as 
between the various contributors the transaction was a simple 
wager in which each man deposited a shilling with a stake- 
holder to abide the chance of his guess. 

The payments in one competition amounted to £23,000, 
and those who guessed the right word were 1358 in number : 
but before their shares could be paid over to them the 
competition was alleged to be illegal, and the money was 
paid into Court. Stirling, J., found that the transaction 
was a lottery, and was unlawful; that the Court could not 
aid in the distribution of the fund, but that each contributor 
might recover his shilling from Pearson, to whom he ordered 
the entire sum to be repaid in order that he might meet 
any legal claim. 

These cases do not conflict with the principle of Read 

V, Anderson^ nor with the decision in Kearley 9. ThofMon. The 

person employed is only a stakeholder and cannot suffer by 

the revocation of his authority; the wager which is the 

Hasteiowv. objcct of the transaction is only void, not illegal, and so 

8b!&c1235. would not be affected by the unlawfulness of the event which 

ThoSSr''' is the subject of the wager; nor does the Gaming Act of 

ri^^sliQ.B. ^g^^ ^^^ ^^ liabilities of a stakeholder. 
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The mbakino op the teems 'void/ 'voidable/ 
' unenforceable/ 

In concluding the subject of the formation of contract 
we may ask what is the meaning of the terms which we use 
to indicate flaws or defects in a contract. 

' Faid' means destitute of legal effect. 

An allied contract may be void on the face of it, or proof Contracts 
... void, 

may be needed that it is void. Where offer and acceptance 

do not correspond in terms, or where there is an agreement 

to commit a crime, no proof is required; where there is 

a mistake as to the identity of the thing contracted for, or 

an agreement to buy goods other than necessaries is made 

by an infant, the mistake, or the infancy must be proved: 

otherwise the parties might be bound by a transaction which 

was good on the &ce of it. 

But this does not alter the character of the transaction, 
as appears when we compare that which is void with that 
which is voidable. 

' Voidable* means capable of affirmation or rejection at the voidable, 
option of one of the parties. 

A void contract, when shown to be void, can create no 
legal rights, the whole transaction is null and falls to the 
ground. 

A voidable contract is a contract with a flaw, of which 
one of the parties may, if he please, take advantage. If he 
do not use this right within a reasonable time, so that the 
position of parties is altered, or if he take benefit under the 
contract, or if third parties acquire rights under it, his power 
of avoidance ceases, and he is bound by the contract. 

An illustration will show the essential difference between Illustra- 
what is void and what is voidable : — 

(a) A sells goods to X, being led to think that X is F; 
X sells the goods to M. The contract is void on the ground undwy,' 
of mistake, and M acquires no right to the goods. 459.^^' 

{ti) A sells goods to X, being led by the fraud of X to 
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think that the market is falling. X resells the goods to Mj 

ESSSSl! ^' ^^ innocent purchaser for value. M acquires a good title to 

\^ ^' ^' the g#ods^ and A is left to his remedy against X by the action 

of deceit. 

In the first of these cases the complete nullity of the 

contract prevents any rights arising under it if the mistaken 

party choose to avoid it. In the second there is a contract, 

and one capable of creating rights^ and the person defrauded 

has but a limited right to set it aside. 

Contracts Next we must distinguish that which is voidable from that 
unenforce- , . , . ^ ,, 

able. which IS unenforceable. 

The contract of an infant under § 2 of the Infants' Relief 
Act may be said to be voidable^ though it has not all the 
features of a voidable contract. The infant may sue but 
cannot make himself liable. The difference between that 
which is voidable and that which is unenforceable is a differ- 
ence between substance and procedure. 'Unenforceable' is 
a term used of a contract which has no flaw of substance, is 
not affected by the fraud or incapacity of one of the parties, 
or the mistake or the unlawful object of both. The contract 
is good but it cannot be proved either by reason of lapse of 
time^ or want of written form^ or the affixing of a stamp. 
The Statute of Limitations may bar the remedy^ or the 
Statute of Frauds affect the proofs but the deficiency can be 
satisfied by acknowledgment of the right affected by lapse 
of time, or by writing where the Statute of Frauds is in 
question, or by the supply of the missing stamp : the in&nt 
cannot make himself liable. 



PART III. 

THE OPERATION OF CONTRACT. 

We come now to deal with the effects of a valid contract 
when formed^ and to ask^ To whom does the obligation extend ? 
Who have rights and liabilities under a contract ? 

And then this farther question arises, Can these rights and 
liabilities be assigned or pass to others than the original 
parties to the contract ? 

In answer to these questions we may lay down two general 
rules. 

(i) No one but the parties to a contract can be bound by 
it or entitled under it. 

(2) Under certain circumstances the rights and liabilities 
created by a contract may pass to a person or persons other 
than the original parties to it^ either (a) by act of the parties^ 
or (j3) by rules of law operating in certain events. 

These two rules seem at first to look like one rule subject 
to certain exceptions, but they are in fact distinct. The 
parties cannot, by their agreement, confer rights or impose 
liabilities, in respect of the agreement, upon any but them- 
selves. But they may by certain methods and under certain 
circumstances drop out of the obligation so created, and be 
replaced by others who assume their rights or liabilities under 
the contract. 

Thus — (i) If John Doe contracts with Richard Roe, their 
contract cannot impose liabilities or confer rights upon John 
Styles. 

(2) But there are circumstances under which John Doe or 
Richard Roe may substitute John Styles for himself as a party 
to the contract, and there are circimistances under which the 
law would operate to effect this substitution. 



CHAPTER I. 

The LimitB of the Contraotdal Obligation. 

Contract Th£ general rule that a person who is not a party to a eon- 
confer traet cannot be included in the rights and liabilities which 
the contract creates — cannot sne or be sued upon it — is an 
int^^l part of our conception of contract A contract is an 
agreement between two or more persons^ by which an obliga- 
tion is created, and those persons are bound together thereby, 
rights If the obligation takes the form of a promise by ^ to X to 
confer a benefit upon J/, the legal relations of M are un- 
affected by that obligation. He was not a party to the agree- 
ment; he was not bound by the vinculum juris which it 
created ; the breach of that legal bond cannot affect the rights 
of a party who was never included in it. 
or liabili- Nor^ again^ can liability be imposed on such a third party, 
t^d*^ * -"-^ ^^ *^ essential feature of contract as opposed to other forms 
party. ^f obligation, that the restraint which it imposes on individual 
freedom is voluntarily created by those who are subject to it — 
that it is the creature of agreement. 

The relation of principal and agent may from one point of 
view be held to form an exception to these rules. It needs at 
any rate a separate chapter. 
Trustee A Trust has this in common with contract, that it 

Tuetnist originates in agreement^ and that among other objects it 
aims at creating obligations. If we could place a trust upon 
the precise footing of contract we might say that it formed 
a very real and substantial exception to the general rule 
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which we have laid down. Doubtless the creator of a trust 
and the trustee do^ by agreement, bring rights into existence 
which a third party^ the cestui que trust, may enforce. But 
we will set aside trusts from the discussion^ and with reason. 
For contract differs from other forms of agreement in having 
for its sole and direct object the creation of an obligation. 
The contractual obligation differs from other forms of obli- 
gation mainly in springing from the voluntary act of the 
parties obliged. A trust and the obligations resulting from 
a trust correspond to neither of these characteristics. The 
agreement which creates a trust has many other objects besides 
the creation of obligations^ and these objects may include 
conveyance^ and the subsequent devolution of property. The 
obligation which exists between trustee and cestui que trust 
does not come into existence by the act of the parties to it. 
It is better therefore^ having noted the similarities between 
the contractual and the fiduciary obligation^ to dismiss the 
latter altogether from our inquiries. 

^\. A man cannot incur liabilities from a contract to 
which he was not a party. 
This proposition is a part of a wider rule to the effect that Contract 
liability ex contractu or quasi ex contractu cannot be imposed p^se lubi- 
upon a man otherwise than by his act or consent. A cannot J^^^JJ5[^° 
by paying X's debts unasked, make X his debtor; 'a man party, 
cannot, of his own will, pay another man's debt without his Dumford v. 

. . Messiter, 

consent and thereby convert himself into a creditor.' 5M.&s.i46. 

And in like manner A and M cannot^ by any contract into 
which they may enter, thereby impose liabilities upon X. 
The Messrs. Thomlinson employed X, a firm of brokers^ to 
transport goods from London to Amsterdam. X agreed with 
Schmaling to put the whole conduct of the transport into his 
hands ; he did the work and sued the Messrs. Thomlinson for 
his expenses and commission. It was held that they were not 
liable^ inasmuch as there was no privity between them and 
Schmaling ; that is to say, that there was nothing either by 
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writing, words, or conduct to connect them with him in the 
transaction. X had been employed by them to do the whole 
work, and there was ^no pretence that the defendants ever 
authorised them to employ any other to do the whole under 
them : the defendants looked to X only for the performance 
schmaiing v. of the work, and X had a right to look to the defendants for 

Thomlinson, ' , , , T • 7 

6 Taunt. 147- payment, and no one else had that right. 

But docs A contract cannot impose the burdens of an obligation upon 
impose a ^^'^ ^^o ^^ i^ot a party to it ; yet a duty rests upon persons^ 
^^^'^^^^ though extraneous to the obligation, not to interfere, from 
ties? interested or malicious motive, with its due performance. 
I speak of duty as that necessity which rests upon all alike 
to respect the rights which the law sanctions; and reserve 
the term obligation for the special tie which binds together 
definite, assignable members of the community. 
i R. & B. 3x6. In Lumley v, Gye, the plaintiff, being the manager of an 
opera house, engaged a singer to perform in his theatre and 
nowhere else. The defendant induced her to break her con- 
tract. Lumley sued Gye for procuring this breach, and the 
questions raised took the following form. It was argued that 
one party to a contract might sue any one who induced the 
other party to the contract to break it. And if that were not 
so, it was argued that an action would still lie for inducing 
a servant to quit the service of his master. 
Peculiar The relations of master and servant have always given the 
of master ii^^^tei' & right of action against one who enticed away his 

and ser- servant, and so the Court was called upon to answer two 
vant. ^ , , ^ 

questions : Does an action lie for procuring a breach of any 

How far- contract ? if not^ then does the special rule applicable to the 

to^ca^M 0/ contract of master and servant apply to the manager of 

^Mw/ey V. ^ theatre and the actors whom he engages ? 

The majority of the Court answered both these questions 

in the affirmative ^. 

' In the elaborate dissenting judgment of Coleridge, J., the exception 
which the law of Master and Servant seems to have engrafted upon the 
Common Law is traced by the learned Judge, in a detailed historical 
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No similar case arose until i88i^ when Boveu v. Hall came 6Q.b.d.333- 
before the Coart of Appeal^ offering precisely the same points 
for decision as Lumley v. Gye. The majority of the Courts 2E.&R916. 
setting aside the question whether the relation of master and 
servant affected the rights of the parties^ laid down a broad 
principle that a man who induces one of two parties to a con- 
tract to br^k it, intending thereby to injure the other, or to 
obtain a benefit for himself, does that other an actionable 
wrong. This decision settled a question which^ despite the case 
of Lumley v. Gye, must be considered to have remained open till 
1881 . The parties to a contract enjoy rights in rem as well as 
rights in personam. The obligation binds the parties ; the duty 
to respect the contractual tie rests upon all the world. 

Temperton v. Russell carries the law a stage further. This }J?9?1 * Q-^- 
was an action brought against the officers of certain trades 
unions for procuring the breach of contracts made with the 
plaintiff, and farther for inducing persons not to make contracts , 
vnth the plaintiff. The first of these causes of action differs • 
only from the casea already cited in the fact that the defendants' 
object was not to benefit themselves but solely to injure the 
plaintiff. The second takes us outside the law of contract. The^ 
Court of Appeal held that both causes of action were good, 
and we may now regard it as settled that an actionable wrong 
is committed by one who, with intent to injure, induces others Flood v. 
not to ent^r into contracts with the party complaining or to [{J^^aJ^- "* 
break contracts made. 

§ 2. ^ man cannot acquire rights under a contract to 

which he is not a party. 

This rule needs fuller explanation than the one which we Contract 

have just been discussing. It is contrary to the common ^fe, 

sense of mankind that M should be bound by a contract made rigj^t* on 

•^ , ^ a third 

between Xand A. But if A and X make a contract in which party. 

X promises to do something for the benefit of My all three 

may be willing that M should have all the rights of an actual 

argament, to the Statutes of Labourers, and is held to be inapplicable to 
the case of a theatrical performer. 
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contracting party ; or if A, and a group of persons which we 
will call Xy enter into a contract^ it might be convenient that 
M should be able to sue on behalf of the multitude of which 
X consists. 

If A makes a promise to X, the consideration for which is 
a benefit to be conferred on M by X, this cannot confer a right 
of action on M, Such is the rule of English Law. 

Easton promised X that if X would work for him he would 
pay a sum of money to Price. The work was done and Price 
sued Easton for the money. It was held that he could not 
recover because he was not a party to the contract. 

The judges of the Queen's Bench stated in different forms 
the same reason for their decision. Lord Denman^ C. J.^ said 
that the plaintiff did not 'show any consideration for the 
promise moving from him to defendant.' Littledale^ J., said, 
^ No privity is shown between the plaintiff and the defendant.* 
Taunton, J.^ that it was ' consistent with the matter alleged 
in the declaration that the plaintiff may have been entirely 
Price V. ignorant of the arrangement between X and the defendant : ' 

£aston, 46. 

& A. 433. and Patteson^ J., that there was ^ no promise to the plaintiff 

alleged' 
Suggested Doubts have been thrown on this rule in two sorts of case, 
tions, " ^^^ these we will consider, premising that the rule itself 

remains unshaken. 
(a) near- (a) It was at one time thought that if the person who was 
khTto ^^ ^^^ ^ benefit under the contract was nearly related by blood 
promiaee. ^^ ^^ promisee a right of action would vest in him. The case 
I B.&S. 393. of Tweddle v* Atkinson is conclusive against this view. 

M and N married, and after the marriage a contract was 
entered into between A and JT, their respective fathers, that 
each should pay a sum of money to My and that M should 
have power to sue for such sums. After the death of A and Z, 
M sued the executors of X for the money promised to him. 
It was held that no action would lie. Wightman, J., said : — 

' Some of the old declBions appear to support the proposition that 
a stranger to the consideration of a contract may maintain an action 
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upon it, if he stands in such a near relationship to the party from 
whom the consideration proceeds, that he may be considered a pai*ty 
to the consideration. The strongest of those cases is that cited in 
Bourne v. Mason, in which it was held that the daughter of a physician i Ventr. 6. 
might maintain assumpsit upon a promise to her father to give her 
a sum of money if he performed a certain cure. But thei*e is no 
modem case in which the proposition has been supported. On the 
contraiy, it is now established that no stranger to the consideration can i B. & S. 397. 
take advantage of a contract, although made for his benefit.* 

{b) Equity judges have used langua^, sometimes very The doc- 
explicit, to the effect that ' where a sum is payable hy A B eq^Sy!* 
for the benefit oi C B. G D can claim under the contract as if Touche v. 

Metropolitan 

it had been made with himself/ y*^«l3?"*'"8 

The question has most frequently arisen in cases where con- |p*1'*i.^* . 
tracts have been made or work done on behalf of a Company ^cf b 68 
which has not yet come into existence. The Company when Kdner v. 

Baxter, 

formed cannot ratify such transactions,^ and attempts have l. R. = c. p. 
been made to bind it by introducing into the articles of asso- 
ciation a clause empowering the directors to fulfil the terms 
of the contract, or to repay those who have given work or 
advanced money to promote the existence of the Company. 

Common Law judfifes have uniformly held that no ri^^rht of Meihadov. 

, , n . .1 . . 1 PortoAlegre 

action accrues to the beneficiary under such a provision ; and ^'^^ay,^o.. 
recent decisions put this matter on a plain footing and tell us ^3- 
when a third party may or may not sue. 

The articles of association of a Company provided that the Eiey v. 

■^ "^ * PoMtive 

plaintiff should be employed as its permanent solicitor. He sued ^"™£^* ^ 
the Company for a breach of contract in not employing him. ^^-^^ ^^ 

Lord Cairns explains the nature of the articles of association 
and their relation to the memorandum of associatioti. The 
Memorandum contains the terms which confer and limit the See Ashbury 

Carriase Co. 

corporate powers of the Company. The Articles provide for j^|»cfi«j ^ 

the rights of the members of the Company inter se, •* **• ^^ 

'They are an agreement inter socios, and in that view if the 
introductory words are applied to article 1 18, it becomes a covenant 
between the parties to it that they will employ the plaintifiF. Now 
so far as that is concerned it is res inter alios acta, the plaintiff is no 

' See, as to the rules which govern ratification, Part YI. ci. 
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I Ex. D. party to it. This article is either a stipulation which would bind the 
'p,'^l'^*^ members, or else a mandate to the directors. In either case it is 

a matter between the directors and shareholders, and not between 

them and the plaintiff.' 

Articles of association, therefore^ only bind the parties to 

i6Ch. D. them. In the case of the Empress Engineering Company ^ J, 

professing to act on behalf of the Company as yet unformed, 

made a contract with X which was afterwards introduced into 

the Company's articles of association. But the Court of Appeal 

held that this gave no rights to X against the Company. 

Third Sir G. Jessel, M. R., pointed out in the course of the argu- 

entiUeTas ™®^^ *^*^ ^^ agreement between two parties might well be 

cestui que go framed as to make one of them trustee for a third ; and 

trust. , ^ , . , , . . 

that some cases of this nature have created an impression 
that a third party who is to be benefited by a contract acquires 
equitable rights ex contractu. But if a trust is to be created 
in favour of a third party, there must be words amounting to 
a declaration of trust ^ by one of the contracting parties. It 
is not enough that one should promise the other to pay money 
to a third ^. 
Attempts It has been attempted, without success, to break the general 
a^h?rd ^ ^^ ^^ ^^ ^*^8^ ^^ unincorporated companies and societies who 

pjirtyto ^jgii ^ avoid bringing action in the names of all their 

Mue for . . 

many members. To this end they introduce into their contracts 

tractors a term to the effect that their right« of action shall be vested 
I. R.5C.P. in a manager or agent. Thus in Gray v. PearBon, the 
haveuni- ii^a^oagers of a Mutual Assurance Company, not being 
f^Td^ members of it, were authorized, by powers of attorney exe- 
cuted by the members of the Company, to sue upon contracts 
made by them as agents on behalf of the Company. They 

L. K. 18 Eq. ^ See Richards v. Delbridge as to what constitutes a declaration of trust. 
A transaction which is intended to operate as a transfer of property will 
not import a trust merely because it is ineffectiml as a transfer, nor will 
a contract import a trust because its terms cannot operate as a contract. 

* For illustrations bee Murray r. Flavell and Boiheram Alum Go. 95 Gh. D. 
89. 103. In the first case an agreement between two parties for the 
benefit of a third created a trust in favour of the third party. In the 
second case the third party acquired no rights. 



r. 9. 
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sued upon a contract so made^ and it was held that they 
could not maintain the action^ ' for the simple reason^ — 
a reason not applicable merely to the procedure of this 
country^ but one affecting all sound procedure^ — that the 
proper person to bring an action is the person whose right Per wiUes, 
has been violated/ 

The inconvenience under which bodies of this description statutory 
labour has been met in many cases by the Legislature, ^o^g of 
Certain companies and societies can sue and be sued in the ^^^ ''"^^- 
name of an individual appointed in that behalf ^^ and the 
Judicature Act has laid down a general rule that — 

* Where there are numerous parties having the same interest in Order xvi. 
one action, one or more of such parties may sue or be sued, or may 
be authorized by the Court to defend in such action on behalf of 
all the parties so interested/ 

But this rule is not of such general application as would at 
first sight appear. It is intended to apply the former practice 
of the Court of Chancery to actions brought in any division 
of the High Court. The words 'having the same interest' 
must therefore be construed in accordance with this practice. 
The rule in Chancery was that where a number of per- 
sons were interested in ' some beneficial proprietary right, 
one of them might be chosen to represent the rest for the 
purposes of the suit. The rule made under the Judicature 
Act does not go beyond this, nor does it apply to cases where 
the Chancery would have had no jurisdiction before the Act. 
Thus it has been held that one of several parties to a wrong 
cannot be made a representative defendant in order that the 
plaintiff may have a wide field for the recovery of damages ruu!SiV 
without the trouble of suing all the wrong-doers. (C.a.)455. 

* Statutes of this nature are^ 

7 Geo. IV. c. 46, relating to Joint Stock Banking Companies ; 

7 Will. rV. and i Viot. c. 73, relating to companies formed under 
letters patent ; 

34 ^ 35 ^i<^t. c. 31, relating to Trades Unions ; 

38 & 39 Vict. c. 6oy relating to Friendly Societies ; 
and in many cases companies formed by private Acts of Parliament 
possess similar statutory powers. 



Tempertoi) v. 
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Agpiicj But althongfa A cannot by contract with X confer rights 

' or impose liabilities npon M, yet A may represent M, in 
virtue of a contract of employment subsisting between them^ 
so as to become his mouthpiece or medium of communication 
with X. This employment for the purpose of representation 
is the contract of agency. I have described elsewhere the 
difficulty of assigning to Agency a fit place in a treatise on 
the law of contract I regard it as an extension of the limits 
of contractual obh'gation by means of representation^ but, 
since its treatment here would constitute a parenthesis of 
somewhat uncouth dimensions, I will postpone the treatment 
of it to the conclusion of my book. 



CHAPTER II. 
The Assfgnment of Contract. 

We have seen that a contract cannot affect any but the Assign- 
parties to it. But the parties to it may under certain circum- ^ntract. 
stances drop out and others take their places^ and we have 
to ask how this can be brought about^ first, by the voluntary 
act of the parties themselves, or one of them, secondly, by 
the operation of rules of law. 

§ 1. Assignmmi hy act of the parties. 

This part of the subject also falls into two divisions, the 
assignment of liabilities and the assignment of rights, and 
we will deal with them in that order. 

Assiffnment of liabilities, 

A promisor cannot assign his liabilities under a contract. Liabilities 

Or converaely, a promisee cannot be compelled, by the^j^g^j 
promisor or by a third party, to accept performance of the 
contract from any but the promisor. 

The rule seems to be based on sense and convenience. 
A man is not only entitled to know to whom he is to look 
for the satisfaction of his rights under a contract; but, to 
use the language of Lord Denman in Humble v. Hunter, iqQ.b. 217. 
'he has a right to the benefit he contemplates from the 
character, credit, and substance of the person with whom 
he contracts.' 

The case of JRobson 8f Sharpe v. Drummond illustrates the 9 b. & a. 
rule. Sharpe let a carriage to Drummond at a yearly rent 
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for five years, undertaking to paint it every year and keep 
it in repair. Robson was in fact the partner of Sharpe, but 
Drummond contracted with Sharpe alone. After three years 
Sharpe retired from business^ and Drummond was informed 
that Robson was thenceforth answerable for the repair of the 
carriage^ and woiild receive the payments. He refused to 
deal with Robson^ and returned the carriage. It was held 
that he was entitled to do so. 

Reason 'The defendant/ said Lord Tenterden, *maj have been induced 

for rule, to enter into this contract by reason of the personal confidence 
which he reposed in Sharpe. . . . The latter, therefore, having 
said it was impossible for him to perform the contract, the defendant 
had a right to object to its being performed by any other person, 
3 B. & A. 307. and to say that he contracted with Shaipe alone and not with any 
other person.' 

Excep- There are certain limitations to this rule. A liability may 

thTrule. ^ assigned with the consent of the party entitled ; but this 

is in effect the rescission^ by agreement^ of one contract and 

Dicey, the substitutiou of a new one in which the same acts are to 

Parlies to 1 1 ,.«. 

Actions, 235. be performed by different parties. 

Or again^ if A undertakes to do work for X which needs no 

special skilly and it does not appear that A has been selected 

British with reference to any personal qualification, X cannot com- 

WaggonCo. . J r -i 

V. Lea. plain if A gets the work done by an equally competent person. 

'49* But A does not cease to be liable if the work is ill done^ nor 

can any one but A sue for payment. 

Again^ where an interest in land is transferred^ liabilities 
attaching to the enjoyment of the interest may pass with 
it. But this arises from the peculiar nature of obligations 
attached to land and will be matter for separate discussion. 



AuignmeiU of righU. 
(i) At Common Law. 

At Common Law^ apart from the customs of the Law 
Merchant^ the benefit of a contract^ or of rights of actioa 
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arising from contract ^, cannot be assigned so as to enable the Assignabi- 
assignee to sue upon it in his own name. He must sue in the ben^ of a 
name of the assignor or his representatives; or rather, ^jj^ contract : 
Common Law so far takes cognizance of such equitable rights innes. h'm. 
as are created by the assignment that the name of the assignor 
may be used as trustee of the benefits of the contract for the 
assignee. 

Practically the only ¥ray in which rights under a contract at corn- 
can be transferred at Common Law is, not by assignment at only 
all, but by means of a substituted agreement. rtUuted 

If A owes M £ioo, and il owes X £ioo, it may be agreed agree- 
between all three that A shall pay X instead of M, who thus Fairiie v. 
terminates his legal relations with either party. In such a ?b?& c. 400. 
case the consideration of A^b promise is the discharge by M] 
for M^s discharge of A, the extinguishment of his debt to X; 
for X'b promise, the substitution of A's liability for that of M. 

But there must be ascertained sums due from A to il and in cases of 
from M to X; and there must also be a definite agreement ' 
between the parties, for it is the promise of each which is the 
consideration of those given by the others. 

A promise by a debtor to pay a third party even though Cuxon v. 
afterwards it be assented to by the creditor will not enable 3 ii&^-59T. 
the third party to sue for the sum promised. 

Again, a written authority from the creditor to the debtor Uvereidge v. 
to pay the amount of the debt over to a third party, even 4H.&N.6i3. 
though the debtor acknowledge in writing the authority 
given, will not entitle the third party to sue for the amount. 

* This rule is sometimes expressed by saying that * a chose in action is 
not assignable.' The term chose in action is one which writers have 
continued to use for a long time without inquiring precisely what it 
meant, and siuce^ of late, inquiry has been made, there seemd some 
doubt as to its meaniug. (See Law Quarterly Review for 1893, 1894, 1895.) 

Whether choae in action comprises personal property of an intangible 
character such as copyright, rights ex contractu before and after breach, 
and rights of action generally, is a matter which I will leave for the 
discussion of those whom it may concern. Whatever meaning is attached 
to the term by the disputants, it certainly includes rights under a contract 
and rights of action arising from breach of contract, and we have to con- 
sider how fiftT, and tmder whut conditions these were assignable. 
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* There are two legal principles,* said Martin, B., * which, so far as 

. I know, have never been departed from: one is that, at Common 

Law, a debt cannot be assigned so as to give the assignee a right 

to sue for it in his own name, except in the case of a negotiable 

instniment; and that being the law, it is perfectly clear that M 

could not assign to the plainti£P the debt due from the defendant to 

him. . . . The other principle which would be infringed by allowing 

this action to be maintained is the rule of law that a bare promise 

cannot be the foundation of an action. ... No doubt a debtor may, if 

he thinks fit, promise to pay his debt to a person other than his 

creditor; and if there is any consideration for the promise, he is 

bound to perform it. But here there was none whatever. There 

was no agreement to give time, or that the debt of M should he 

extinguished,— no indulgence to him or detriment to the plaintiff. 

Per Martin, 'There was nothing in the nature of a consideration moving from 

Bj Liver- ^^e plaintiff to the defendant, but a mere promise by the defendant 

Broadbent, to pay another man's debt.' 

It is thus apparent that a contract^ or right of action 
arising from contract^ cannot be assigned at Common Law 
except (1) by an agreement between the original parties to it 
and the intended assignee^ which is subject to all the rules for 

the formation of a valid contract, and which is limited in its 

or by ^ ' 

custom of operation to the transfer of a debt ; or (2) by the rules of the 
chants. Law Merchant under circumstances to be noted presently. 



(ii) In Equity. 
Assign- Equity permits the assignment of a ehose in action^ or the 

contracts rights which a man possesses under a contract, so that the 
inequity j^ggjgjj^g j^^y g^g {^ \^\^ q^u name. But the rights must 

relate to money or property, specified or capable of being 
rendered specific. A right under a contract to lend money, 
not out of any particular fund, would seem not to be assignable, 
since it could only give rise to an action for unliquidated 
damages ^. A fortiori a contract for personal services would 
not be assignable. 

to certain ^^^ certain conditions affect the rights of the assignee. 

condi- 
tions. ' This point is very fully discussed by Lord Macnaghten in TaiXby v. 

zsApp. Ca. Official Eoceivert and the limits of assignability are indicated in WealUm 

P^lo 1 Ch ^^"9^ ^* ^- "W^' The cases were assignments under the Judicature Act, 

371. ' but assignability was assumed to be limited by previous equitable rules. 
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(a) The assignment will not be supported unless considera- 
tion has been given by the assignee. 

(/3) It will not bind the person liable until he has received 
notice, although it is effectual as between assignor and assignee 
from the moment of the assignment. 

(y) The assignee takes subject to all such defences as might 
have prevailed against the assignor. In other words^ the 
assignor cannot give a better title than he has got. 

These last two propositions require some illustration. 

Notice. 

It is fair upon the person liable that he should know to Notice. 
whom his liability is due. So if he receive no notice that 
it is due to another than, the party with whom he originally 
contracted^ he is entitled to the benefit of any payment which 
he may make to his original creditor. A convenient illus- 
tration is furnished in the case of covenants to pay interest 
on a mortgage debt. If the mortgage be assigned by the 
mortgagee without notice to the mortgagor^ and interest be 
afterwards paid by the mortgagor to the duly-authorised 
agent of the mortgagee, the money so paid, though due to 
the assignee, cannot be recovered by him from the debtor, wuiiams v. 
We may put the case thus : — Money is due at regular inter- 4 Vcse^,389. 
vals from Ato X, and is ordinarily paid by ii to the agent of 
X: X assigns his interest in the debt to M. A receives no 
notice but continues to pay the money to X*b agent: the 
money so paid cannot be recovered by If from A. 

The rationale of the rule is thus expounded by Turner, L. J., 
in Stocis v. Dobson : — 

* The debtor is liable at law to the assignor of the debt, and at law 4 D. M. & G. 
must pay the assignor if the assignor sues in respect of it. If so, it '^' 
follows that he may pay without suit. The payment of the debtor to 
the assignor discharges the debt at law. The assignee has no legal 
right, and can only sue in the assignor's name. How can he sue if 
the debt has been paid ? If a Court of Equity laid down the rule 
that the debtor is a trustee for the assignee, without having any 
notice of the assignment, it would be impossible for a debtor safely 
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to pay a debt to his creditor. The law of the Court has therefore 
D M & G ^®^^"'®^ notice to be given to the debtor of the assignment in order 
ai p. 1 6. to perfect the title qfthe assignee.* 

And the same case is authority for this further proposition, 
that ' equitable titles have priority according to the priority 
of notice/ The successive assignees of an obligation rank 
as to their title^ not according to the dates at which the 
creditor assigned his rights to them respectively, but accord- 
ing to the dates at which they gave notice to the party to be 
chargped. 

Title. 

Assignee 'The general rule, both at law and in equity, is that no 

takes sub* ..«.<, , . 

jectto person can acquire title, either to a cAose in action or any 

equities. q^Ij^ property, from one who has himself no title to it/ 

Crouch V. ^ 

^redit Fon. And further, 'if a man takes an assignment of a cJiose in 
8Q. B.380. action, he must take his chance as to the exact position in 

Mangles '»^« , . , , ... 

i^on, which the party giving it stands. 

735. The facts of the case last cited are somewhat complex, and 

the rule is so clear that a complicated illustration would not 

tend to make it clearer. It is enough that the assignee of 

contractual rights must take care to ascertain the exact 

nature and extent of those rights ; for he cannot take more 

than his assignor has to give, or be exempt from the effect of 

transactions by which his assignor may have lessened or 

invalidated the rights assigned. 

Graham v. In like manner, if one of two parties be induced to enter 

fiEq.36> into a contract by fraud, and the fraudulent party assign 

his interest in the contract for value to A', who is wholly 

innocent in the matter, the defrauded party may get the 

contract set aside in equity in spite of the interest acquired 

in it by X. 

This rule It is possible, however, that two parties to a contract may 

eluded by stipulate that if either assign his rights under it, such an 

tenntr assignment shall be * free from equities; ' that is to say, that 

the assignee shall not be liable to be met by such defences 
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as would have been valid against his assignor. It is ques- ^j^?''^'^^,^ 
tionable, however, whether such a stipulation would protect j,^*^^ 
the assignee against the effects of Fraud, or any vital def ect ' ^^- ^^y- 
in the formation of the original contract. 

(iii) By Statute. 

It remains to consider, so far as mere assignment goes, the Assign- 
statutory exceptions to the Common Law rule that a chose in ^^\^t 
aeiion is not assignable. ^y statute. 

(a) The Judicature Act of 1873 gives to the assignee of c. 66. §35. 
any debt or legal chose in action all legal rights and remedies. 
But (1) the assignee takes subject to equities; (2) the assign- 
ment must be absolute ; (3) must be in writing signed by the 
assignor; (4) express notice in writing must be given to the 
party to be charged, and the title of the assignee dates from 
notice. 

The requirements of this section do not affect the rules of 
assignment in equity, or the rights thereby created. Here, as Taiiby v. 
elsewhere, the Judicature Act has not created new riffhts, but Receiver 

^^ ' 13 App. Ca. 

has generalized equitable rules, and given legal remedies for ^^• 
rights which, previously, could only be enforced in the Chan- 
cery. The rights which are assignable under the Judicature 
Act are such rights as were previously assignable in Equity 
(ante, p. 236 n.). But a compliance with the requirements of 
the section gives to the assignee legal as well as equitable 
rights and remedies. These requirements are more stringent 
since writing is not required either for the assignment or the 
notice in equity. 

It should further be noted that the assignment operates 
without the consent of the party liable. In Brice v. Bannister 3 q b. i>. 
the defendant received express notice of the assignment of 
a debt accruing from him to the assigpior. He refused to be 
bound by the assignment and paid his debt to the assignor. 
He was held liable notwithstanding to the assignees for the 
amount assig^ned. 

(/3) By 30 & 31 Vict. c. 144, policies of life insurance are Policies of 

life insur- 
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assignable in a form specified by the Act, so that the assignee 
may sue in his own name. Notice must be given by the 
assignee to the insurance company^ and he takes subject to 
such defences bb would have been valid against his assignor. 
Policies of (y) 'By 31 & 3a Vict. c. 86, policies of marine insurance are 
Buran<^.^^' similarly assignable ; but this statute contains no requirement 

as to notice. 
Shares. (b) Shares in Companies are assignable under the provisions 

c.*6?ri4' ^^ *^® Companies Clauses Act, 1845, and the Companies Act, 

aji&'aeVict. ,Q<^ 
c.89.|aa. Io02. 

Mortgage (e) Mortgage debentures issued by Companies under the 
tures.' Mortgage Debenture Act are assignable in a form specified 
a8 & a9Vict. by the Act. 

c. 78. *^ 

Negotiability. 

Asjsign- So far we have dealt with the assignment of contracts by 

be^distin- t^® Tales of Common Law, Equity and Statute, and it would 

gaiahed appear that under the most favourable circumstances the 

assignment of a contract binds the party chargeable to the 

assignee, only when notice is given to him, and subject 

always to the rule that a man ciEmnot give a better title than 

he possesses in himself. 

from nego- We now come to deal with a class of promises the benefit 

of which is assignable in such a way that the promise may 

be enforced by the assignee of the benefit without previous 

notice to the promisor, and without the risk of being met by 

defences which would have been good against the assig^nor of 

the promise. In other words, we come to consider negotiable 

instruments as distinguished from assignable contracts. 

The essential features of negotiability appear to be these. 
Features Firstly, the written promise gives a right of action to the 
iiabUity. holder of the document for the time being, though he and his 
holding may be alike unknown to the promisor. 

Secondly, the holder is not prejudiced by defects in the 
title of his assignor ; he does not hold subject to such defences 
as would be good against his assigpior. 
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Notice therefore need not be given to the party liable, and 
the assignor's title is immaterial. 

Certain contracts are negotiable by the custom of mer- Negotia- 
ehants recognized by the Courts ; such are foreign and custom, 
colonial bonds expressed to be transferable by delivery) and ^"^J^* ^• 
scrip certificates which entitle the bearer to become a holder jjo^a ELii4. 
of such bonds or of shares in a company. 

Bills of Exchange were negotiable by the law merchant ; by statute, 
promissory notes by 3 & 4 Anne, c. 9 ; both classes of instru- 
ments are now governed by 45 & 46 Vict. c. 61. East India 
bonds have been made negotiable by 51 Geo. III. c. 4. 

Bills of lading, which ai'e afEected both by the law mer- 
chant and by statute, possess some characteristics which will 18 & 19 vict. 
call for a separate consideration. 

Bills of exchange and promissory notes figure so constantly 
in the law of contract, and are so aptly illustrative of the 
nature of negotiability, that we will shortly consider their 
principal features. 

A bill of exchange is an unconditional written order A bill of 
addressed by i/ to JC directing X to pay a sum of money to ^^^ **' 
a specified person or to bearer. Usually this specified person 45 & ^^'vict. 
is a third person A^ but M may draw a bill upon X in favour 
of himself. We must assume that the order is addressed to X 
either because he has in his control funds belonging to J/ or 
is prepared to give him credit ; and since we are here dealing 
Avith bills of exchange merely as illustrative of negotiability, 
we will adopt the most usual, as it is the most convenient 
form for illustration. 

M directs X to pay a sum of money to ^^ or order, or to ^tf How 
or bearer. M is then called the drawer of the bill, and by 
drawing it he promises to pay the sum specified to -4 or to any 
subsequent holder if X do not accept the bill or, having 
accepted it, fail to pay. 

Until acceptance, X, upon whom the bill has been drawn. How ac- 
is called the drawee. When X has assented to pay the sum ^^ ' 
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specified^ he is said to become the acceptor. Such assent 
must be expressed by writing on the bill signed by the 
acceptor, or by his simple signature. The holder is not 
bound to take anything but an unconditional promise to pay 
the sum named when due. He may take an acceptance 
qualified by conditions as to amount, time, or place, but this 
I'eleases the drawer or any previous indorser from liability 
unless they assent to the qualification. 

If the bill be payable to -4 or bearer, it may be transferred 
from one holder to another by mere delivery : if it is payable 
to -4 or order, it may be transferred by indorsement. 

Indorsement is an order, written upon the bill, and signed 
by Ay in favour of B. Its effect is to assign to J) the right 
to demand acceptance or payment of the bill from X when 
due, and in the event of default by Z to demand it of if, the 
original drawer, or of Ay against whom he has a concurrent 
remedy as being to all intents a new drawer of the bill. 
Kpecially, Every indorser therefore becomes an additional security for 
payment to the holder for the time being ^. 

If the indorsement be simply to jD, or to i> or order, the 
bill may be assigned by i> to whomsoever he will in the same 
manner as it was assigned to him. 

If the indorsement be the mere signature of Ay it is 
indorsed in blank, and the bill then becomes payable to 
bearer, that is, assignable by delivery. A has given his order 
and that addressed to no one in particular; the bill is in fact 
indorsed over to any one who becomes possessed of it. 

A promissory note is a promise in writing made by X to ^^ 
that he will pay a certain sum, at a specified time, or on 
demand, to ^ or order, or to ^ or bearer. X, the maker of 
the note, is in a similar position to that of an acceptor of a bill 

6A]>p.Ca.z. > This is exemplified in lymuMn & Co, v. N.-S, WaJes Bank. The bank 
discounted acceptances of X and held securities from him for so doing. 
Duncan indorsed to the bank an acceptance of X which was dishonoured 
when it fell due. The holder, i.e. the bank, was not entitled to the 
security of the indorsement, if he had security from the acceptor ; and 
Duncan, the indorser, was relieved i>i'o tonto from his liability to the bank. 



in blank. 



A promis- 
sory note. 
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of exchange ; and the rales as to assignment by delivery or 
indorsement are like those relating to a bill of exchange. 

We may now endeavour to distinguish^ by illustration from Ass'gn- 
the case of instruments of this nature^ the difference between distin^ 
assignability and negotiability, guished 

Let us suppose that X makes a promissory note payable to tiability. 
A or order^ and that A indorses it over to i>. I) calls upon 
X to pay the value of the note, and sues him upon default. 

In the case of an ordinary contract, D would be called upon 
to show that he had given consideration to A for the assign- Consideru- 
ment ; that notice of the assignment had been given by him sumed. 
to X; and he would then have no better title than A, 

In the case of negotiable instruments consideration is pre- 
sumed to have been given until the contrary is shown, and Notice not 
notice of assignment is not required. 

But suppose it turn out that the note was given by X to ^tf 
for a gambling debt, or was obtained from him by fraud. 
The position of i9 is then modified to this extent. 

As between A and X the note would be void or voidable 
according to the nature of the transaction, but this does not The a»- 

sifirn^o 

affect the rights of a bond fide holder for value, that is, may have 

a person who gave consideration for the note and had no ^.^.j^ ®'* 

notice of the vitiating: elements in its origin. The presump- *^*^ *^^ 
" , ^ ^ , * assignor. 

tions of law under these circumstances are, (i) that D did not 
give value for the bill, but (a) that he was ignorant of the Illegal 
fraud or illegality; for fraud, or participation in an illegal ^1*^ for 
act, is never presumed. It will be for i> to show that he gave ^jp "^ 
value for the bill, but for X to show that D knew that the bill 
was tainted in its origin. If B proves his point and X fails to 
prove his, then D can recover in spite of the defective title of 
A his assignor. The effect of an illegal consideration for an 
indorsement should however be noticed. The indorsee cannot Flower v. 

Sadler, 

sue the indorser on the illegal contract made between them; «oQ.b. d. 
but he can sue the acceptor, and probably a previous indorser for 
who before the illegality had given value for the bill. Inent. 

A broker pledged his clients bonds, which were negotiable 

R 2 
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by the custom of merchantSy with a bank^ to secure advances 
made to himself. The bank had no notice that the bonds 
were not his own, or that he had no authority to pledge them : 
he became insolvent ; the bank sold the bonds in satisfaction 
of the debt due, and the broker s client sued the bank. The 
House of Lords held that he could not recover; for (i) the 
bonds were negotiable, and (2) being so negotiable 

'It is of the very essence of a negotiable instrument that yoa 

may treat the person in possession of it as having authority to deal 

with it, be he agent or otherwise, unless you know to the contraiy : 

London Joint and are not compelled, in order to secure a good title to yourself, 

V. Simmons, to inquire into the nature of his title or the extent of his authority.' 

[189a] A.C. 

217. 

L.R.8Q.B. The case of Crouch r. Credit Fonder of England illustrates 

not only the nature of negotiability but the limits within 

which the creation of negotiable instruments is permissibla 

An instni- A debenture assignable under the Companies Act and ex* 

under seal pressed to be payable to the bearer was stolen ; the thief sold 

KoSable^ it to the plaintiff^ and he sued the Company for non-payment ; 

the jury found that he was a bond fide holder for value of the 

debenture^ but the Court held that he could not recover, 

because, in spite of the wording of the debenture, it was an 

instrument under seal and therefore could not be, what it 

purported to be, a negotiable instrument assignable by delivery. 

The plaintiff therefore suffered for the defective title of his 

assignor. 

Had the debenture been a negotiable instrument, the 
plaintiff could have recovered ; for, as Blackburn, J., said, in 
speaking of such contracts, — 

* The person who, by a genuine indorsement, or, where it is payable 
to bearer, by a delivery, becomes holder, may sue in his own name on 
the contract, and if he is a honAfide holder for value, he has a good 

L. R. 8 Q. B. title notwithstanding any defect of title in the party (whether indorser 

**■ ^ *' or deliverer) from whom he took it/ 

And the case further shows that a man cannot make an 
instrument negotiable merely by making it payable to bearer, 
nor can the custom of merchants make it negotiable by 
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treating it as such, if the law does not confer upon it the 

characteristics of negotiability. For the custom of merchants 

was to treat these debentures as assignable by delivery ; yet 

when one of them came before the Courts it was at once 

denied the incidents of negotiability as incompatible with its 

character of an instrument under seal \ 

Before leaving this subject it is important to notice that Considera- 

the doctrine of consideration does not apply to negotiable ^^ego^ble 

instruments as to ordinary contracts. There is usual I v no i^^tni- 
. •' ments. 

consideration between remote parties to a bill, such as the 

acceptor and the payee: there need be none between the 

drawer and an indorsee when, either from acceptance being 

refused or the bill being dishonoured by the acceptor, recourse 

is had to the drawer. 

Moreover it is possible that A who has given no value for 45&46Vict. 
£ bill may recover from X who has received no value, provided 
that some intermediate holder between A and X has given 
value for it. This is apparent if we look at the case of an 
' accommodation bill.* 

If A wants to raise money, and X is willing to lend him 
the use of his name and credit, A draws a bill upon X payable 
to himself or order. X accepts the bill and A neerotiates it by Scott v. 

. . . Lifford, 

indorsement to if who gives him value for it. 3/, who has « Ca«np, 946. 

given value, can sue X who has received none ; but this does 

not fully illustrate my proposition. I must take the matter 

a stage further, M, who has given value, indorses the bill 

to 8 who receives it as a present, giving no value for it. It 

would seem that, once value is given, any subsequent holder 

can sue the acceptor or any other party to the bill prior to 

the giving of value. And so S, who has given nothing, may 

sue X who has received nothing. 

An illustration is furnished by the case of Mifnes v. Lawson^ 5 ExcH 950. 
where the drawer of a bill of exchange indorsed it without 



' But note the effect of § 91 of the Bills of Exchange Act in making 45 & 46 Vici. 
Yalid the negotiable instruments of corporations issued under seal. ^ '* 
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value to the plaintiff^ and then received scrip in satisfaction of 
the bill from the acceptor^ the defendant. 

* It would be altogether inconsistent with the negotiability of these 
instruments/ said Parke, B., 'to hold that after the indorser has 
transferred the property in the instrument, he may, by receiving 
the amount of it, affect the right of his indorsee. When the property 
is passed, the right to sue upon the bill follows also. A bill of 
exchange is a chattel, and the gift is complete by delivery coupled 
with intention to give.* 

The rules of negotiability took their rise out of the custom 
of merchants^ which assumed that the making of a bill or 
note was a business transaction. Value must be given at 
some time in the history of the instrument; but to insist 
that consideration should have passed between the holder 
and the party sued would have defeated the object for which 
such instruments came into existence. 
Original For the object of a bill of exchange was to enable a mer- 
biliTof chant resident in one part of England to pay a creditor 
exchange, resident in another part of England, or abroad^ without 
sending his debt in specie from one place to another. A^ 
in London, owes £100 to Z in Paris: A does not want 
to send gold or notes to France, and has no agent in Paris, 
or correspondent with whom he is in account, and through 
whom he can effect payment. But 3/, a merchant living 
in London, has a correspondent in Paris named Sy who, 
according to the terms of business between them, will 
undertake to pay money on his account at his direction. 
A therefore asks M, in consideration of £100, more or less 
a<;cording to the rate of exchange between London and Paris, 
to give him an order upon the correspondent S, Thereupon 
M draws a bill upon S for the required sum, in favour of A. 
A endorses the bill, and sends it to his creditor JT. X presents 
it for acceptance to S^ if all goes well the bill is accepted 
by 5, and in due time paid. 

Judge Chalmers thus compares the original object, and the 
modem English use, of bills of exchange : — 
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*A bill of exchange, in its origin, was an instrument by which Bills of Ex- 
a trade debt, due in one place, was transferred to another. It intr<^uctioni 
merely avoided the necessity of transmitting cash from place to place. ^ ^*^* 
This theoiy the French law steadily keeps in view. In England 
bills have developed into a perfectly flexible paper currency. In 
France a bill represents a trade transaction : in England it is merelj^ 
an instrument of credit.' 



It would not be well to leave the subject of negotiability Bill of 
without noticing the peculiar character of the instrument * ^^^' 
known as a ^bill of lading/ 

A bill of lading is called ^a document of title/ 'a symbol What it is. 
of property;' and for the following reason. The bill of 
lading is a receipt by the master of a ship for goods bailed 
to him for delivery to X or his assigns^. Of this receipt 
three copies are made, each signed by the master. One is 
kept by the consignor of the goods, one by the master of 
the ship, and one is forwarded to X, the consignee, who on 
receipt of it acquires a property in the goods which can only 
be defeated by the exercise of the vendor's equitable right of 
stoppage in transitu \ 

If a consignee assigns a bill of lading by indorsement to What 
a holder for value, that holder has a better right than the ^im.' '** 
consignee possessed. He has a title to the goods which ™®"*<^<>"- 
overrides the vendor's right of stoppage in transitu^ and can 
claim them in spite of the insolvency of the consignee 
and the consequent loss of the price of his goods by the Lickbarrow 

V. Mason, 

consignor. ' Sm. l. c. 

^ .... 737 (9th ed.). 

His right, however, which in this respect is based upon the By law 
law merchant, is a right of property only. The assignment proprie- 
of the bill of lading gives a right to the goods. It did not ^^^^ 
at Common Law give any right to sue on the contract ex- 
pressed in the bill of lading. 

' See form of bill of lading, Appendix, p. 364. 

' Stoppage in tranaitu is the right of the unpaid vendor, upon learning Chalmers, 
the insolvency of the buyer, to retake the goods before they reach the Goods, 
buyer's possession. For the history of this right the reader is referred to |\/3-7o- 
the judgment of Lord Abinger, C. B., in Qihson v. Carruthers, 339^' 
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dent of as- 
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title. 

Gumey v. 
Behrend, 
3 E. & B. 
at p. 634. 



The Act 18 & 19 Vict, cm confers this right. The 
assignment of a bill of lading thereby transfers to the assignee 
not only the property in the goods, but ' all rights of suit ' 
and ^ all liabilities in respect of the goods, as if the contract 
contained in the bill of lading had been made with himself.' 

But in respect of negotiability a bill of lading differs from 
the instruments with which we have just been dealing. 

Its assignment transfers rights in rem, rights to specific 
goods, and these to a certain extent wider than those possessed 
by the assignor ; therein it differs from negotiable instruments 
which only confer rights in personam. 

But though the assignee is relieved from one of the liabili* 
ties of the assignor, he does not acquire proprietary rights 
independently of his'tissignor's title : a bill of lading stolen, or 
transferred without the authority of the person really entitled, 
gives no rights even to a bond fide indorsee. And again, the 
contractual rights conferred by statute are expressly conferred 
subject to equities. A bill of lading then is a contract 
assignable without notice; it so far resembles conveyance, 
that it gives a title to property, but it cannot give a better 
title, whether proprietary or contractual, than is possessed 
by the assignor; subject always to this exception, that one 
who takes from an assignor with a good title is relieved from 
liability to the vendor s right of stoppage in transitu which 
might have been exercised against the original consignee. 



Afisign- 
nent of 
interests 
in land. 



§ 2. Assignment of contractual rights and liabilities bi/ 
operation of law. 

So far we have dealt with the voluntary assignment by 
parties to a contract of the benefits or the liabilities of the 
contract. But rules of law may also operate to transfer these 
rights or liabilities from one to another. 

If A by purchase or lease acquire an interest ixx land of 
M, upon terms which bind them by contractual obligations in 
respect of their several interests, the assignment by either 
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party of his interest to X will, within certain limits, operate 
as a transfer to X of those obligations. 

Marriage, which once transferred to the husband con- Marriage, 
ditionally the rights and liabilities of the wife, has little 
effect since the Act of i88a. 

Representation, in the case of death or bankruptcy, effects Repre> 
an assignment to the executors or administrators of the"®^**^^"\ 
deceased, or to the trustees of the bankrupt, of his rights and 
liabilities ; but the assignment is merely a means of con- 
tinuing, for certain purposes, the legal existence of the 
deceased or the bankrupt. The assignees of the contract 
take no benefit by it, nor are they personally losers by the 
enforcement of it against them. They represent the original 
contracting party to the extent of his estate and no more. 



Amgnment of ohligaiioTis upon the transfer of interests 
in land. 

a. Covenants affecting leasehold interests. 

At Common Law these are said to ^ run with the land and GovenanU 
not with the reversion ' — that is, they pass upon an assign- feaaehoW 
ment of the lease, but not upon an assignment of ^^^^j^^'i' 
reversion. If the lessee assign his lease, the man to whom 
he assigns it would be bound to the landlord by the same 
liabilities and entitled to the same rights as his assignor, 
subject to the following rules : — 

(i) Covenants in a lease which ^ touch and concern the if they 
thing demised ' pass to the assignee of the lessee whether or the thing 
no they are expressed to have been made with the lessee ' and d«°^J8®<i» 

, . . , 1 , . 1 . J See cases col- 

his assigns. Such are covenants to repair, to leave m &^>od lected in note 

® . to Spencer's 

repair, to deal with the land in a specified manner. ^J^ ^ ^ 

(a) Covenants in a lease, which touch and concern the^*^ 
thing demised, but relate to something not in existence 
at the time of the lease, are said to pass to the assigns only Minshuii v. 
if named. There is little or no authonty for this rule. a h. & n. 

'' 793- 
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not if (3) In no case does the assignee of the lessee acquire 

peraonal. benefit or liability from merely personal or collateral covenants 
made between his assignor and his landlord. 

Covenants The reversioner or landlord does not^ at Common Law, 

with the by the assignment of his interest in the land convey his 

exceTlir ^S^^ *^^ liabilities to the assignee. 

statute. It was not till 33 Hen. VIII. c. 34 that the law in this 

respect was changed. By that Act the assignee of the 
reversion takes the benefits^ and also incurs the liabilities^ 
of covenants entered into with his assignor. These covenants 
must ^concern the thing demised^ in accordance with the 

Sin. L. c. X. rules which govern covenants running with the land. The 
Act only applies to leases under seal, but in the case of 

Per wiiics leases from year to year, payment and acceptance of rent 

l^r"**^ p ^^ ^^^^ ^ ^ evidence from which a jury may infer ' a consent 

^■''^- to go on, on the same terms as before.* 

Two cases will illustrate the distinction between personal, 

or collateral, covenants and those which concern, and are 

therefore assignable with, the thing demised. The first is 

a case of covenants running with the land, the second of 

Covenants running with the reversion. 

Pei-sonal, Hayward leased a publio-house to X, covenanting for 

himself and his assigns that he would not build or keep 

a public-house within half a mile of the premises. X assigned 

Jho«nMv. his lease to Thomas, and Hayward broke his covenant. The 

L.R 4Exch. covenant was personal and did not pass to the assigns of X ; 

Thomas had no remedy. 

assignable Clegg, a brewer, leased the Alexandra Hotel to Hands, who 

covenants, covenanted for himself and his assigns that he would buy 

beer only from Clegg and his assigns. Cl^g retired from 

business, closed his brewery, and assigned his interest in the 

premises to one Cain. Hands refused to buy beer of Cain, 

aege V. and Clegg obtained an injunction to restrain him from buying 

H ch.D. 503. beer of any one else. The Court of Appeal held that the 

covenant touched and concerned the thing demised. 
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And the covenant was enforced for another reason, founded 
on a rale which will be explained on the next page. The 
lessee had obtained his lease on lower terms because it was 
subject to a restrictive covenant, and, since the covenant 
was not necessarily personal or unassignable, the Court would 
have restrained him from departing from it even though it 
had not been held to run with the land. 

fi, CovenanU affectiitg freehold interests. 

At Common Law, covenants made with the owner of land, Covenants 
that is, promises under seal made to the owner of land, and ^ner. 
for his benefit, pass to his assignees, provided they touch, and 
concern the land conveyed and are not merely personal. 

X a vendor of land covenants with A the purchaser that 
he has a good right to convey the land ; the benefit of such 
a covenant would pass from A to his assignees. Not so Dicey, 

, 111 Parlies to 

a covenant relatmg to some matter purely personal between Actions, 
A and Z. 

But covenants entered into hy the owner of land, restrict- Covenants 
ing his enjoyment of the land, do not at Common Law bind ^^^^* 
his assignees, except he thereby create certain well-known 
interests, as easements and profits, recognized by Law. 

If a man endeavour to create restrictions on his land which 
are not included in the circle of rights in re aliend known to 
the Common Law, he cannot affix those rights to the land so 
as to bind subsequent owners. The cases which deal with Stockport 

••■ ^ Waterworks 

attempts to create * an easement in gross ' illustrate this ^^ & c*"^' 
proposition, the principle of which is thus enunciated by a Myine & 

, ^ Keen, 535. 

Lord Brougham in Keppell v, Baily : — 

* It must not be supposed that incidents of a novel kind can be Common 
devised and attached to property, at the fancy or caprice of any ^*^ ^'^®^^'' 
owner .... Great detriment would arise and much confusion of 
rights, if parties were allowed to invent new modes of holding and 
enjoying real property, and to impress upon their lands and tene- 
ments a peculiar character, which should follow them into all hands 
however remote.' 

To this rule Equity, regarding such covenants as binding 
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Equitable the person not the land, has created a group of exceptions 
ment of limited in character. Where a man sells lands and covenants 
covenants ^^^^ *^^ buyer that he will only use the adjoining land in 
a certain way, or where land has been bought or hired with 
similar covenants as to its use, such restrictive covenants will 
bind any one to whom the land is subsequently assigned with 
notice of their existence ^. 

The covenants thus enforced are restrictive; they are 

covenants to use or abstain from usinp, and the result of 

Haywood V. the cases decided on the authority of Tuli v. Moxhay is 

Brunswick •' ... 

SwSetJ* ' ^^^ ^^^y ®^^^ * covenant as can be complied with without 
8Q.RD.41a expenditure of money will be enforced against the assignee on 

the ground of notice.' Thus the principle cannot be applied 
Haiiv.Ewin, 80 as to compcl a Icssee to enforce such covenants a^fainst his 
(C. A. ) 74. sub-tenant. 

The rule is thus stated by Lord Cottenham in the leading 

case on the subject : — 

*That this Court has jurisdiction to enforce a contract between the 
owner of land and his neighbour purchasing a part of it, that the 
latter shall either use or abstain from using the land purchased 
in a particular way, is what I never knew disputed .... It is said 
that the covenant, being one which does not run with the land, this 
Court cannot enforce it ; but the question is, not whether the covenant 
"runs with the landf but whether a party shall he permitted to use his land 

Moxliay ^^ ^ manner inconsistent with the cont}-act entered into by his vendor^ and 

2 Ph. 777. unth notice of which he purchased* 

Assignmeui cf cofUractual obligation upon marriage, 
45 & 46 Vict. The effect of marriage, in this respect, is that if the separate 
estate of the wife be insufficient to satisfy her antenuptial 
contracts the husband is liable to the extent of all property 
to which he shall have become entitled through his wife. 

Assignmcfit of contractual obligation by death, 

Represen- Death passes to the executors or administrators of the 

quire all ' deceased all his personal estate, all rights of action affecting 

[1893] X Ch. ^ As to the rights conferred by such covenants upon purchasers inter », 
^^^ and upon a purchaser against a vendor who retains a portion of the 

adjoining land, see In re Birmingham Land Co, and AUday, 
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the personal estate, and all liabilities chargeable upon it. contract- 
Thus covenants which are attached to leasehold estate pass, ^hic^ 
as to benefit and liability, with the personalty, to the repre- ^^^ P®*"- 
sentatives, while covenants affecting freehold, as covenants estate, 
for title in a conveyance of freehold property, pass to the 
heir or devisee of the realty. 

But performance of such contracts as depend upon the if not de- 
personal services or skill of the deceased cannot be demanded ^"p^° 
of his representatives, nor can they insist upon offering such ^jn^^^ 
performance. Contracts of personal service expire with either service. 
of the parties to them : an apprenticeship contract is ter- 
minated by the death of the master, and no claim to the Baxter v. 
services of the apprentice survives to the executor. » str. 1266. 

Nor can executors sue for a breach of contract which 
involves a purely personal loss. In Chamberlain v. Williamson^ aM.&s.4o8, 
an executor sued for a breach of promise to marry the 
deceased. The promise had been broken and the right of 
action accrued in the lifetime of the testatrix. But the 
Court held that such an action could not be brought by 
representatives, since it was not certain that the breach of 
contract had resulted in damage to the estate. ' Although 
marriage may be regarded as a temporal advantage to the 
party as far as respects personal comfort, still it cannot be con- ib. p. 4x6. 
sidered as an increase of the transmissible personal estate.' 

In Unlay v, Chirney, a converse proposition was laid down, Jg9^ ?• ^• 
and the Court held that no action would lie against the 
executors of a man who in his lifetime had broken a promise 
to marry. The Court would not say that an action might not 
lie if special damage was proved, but the contract to marry 
was personal and did not survive to the representatives. 

Assignment cf contractual obligation by bankruptcy. 

Proceedings in Bankruptcy commence with the filing of Trustee's 
a petition in the Court of Bankruptcy either by a creditor fheir^x- 
alleging acts of bankruptcy against the debtor or by the *?»*» "^<1 
debtor alleging inability to pay his debts. Unless this 
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petition prove unfounded the Court makes a receiving order 
and appoints an official receiver who takes charge of the 
debtor's estate and summons a meeting of the creditors. 

If the creditors decide not to accept a composition, but 
make the debtor bankrupt^ he is adjudged bankrupt and 
a trustee appointed. 

To the trustee passes all the property of the bankrupt 
vested in him at the time of the act of bankruptcy or acquired 
by him before discharge^ and the capacity for taking pro- 
ceedings in respect of such property; but all that we are 
concerned with in respect of the rights and liabilities of the 
trustee is to note that — 
46 & 47 vicL (i) where any part of the property of a bankrupt consists 
of things in action^ such things shall be deemed to have 
been duly assigned to the trustee : 
46 & 47 Vict (ii) he may^ within twelve months of his appointment, 
53 & 54 Vict, disclaim^ and so discharge unprofitable contracts : 
Drake V. (i") ^^ ^8 probably excluded from suing for 'personal 

II M. &w. injuries arising out of breaches of contract^ such as contracts 
to cure or to marry,' even though ^ a consequential damage 
to the personal estate follows upon the injury to the person.' 



PART IV. 

THE INTERPRETATION OF CONTRACT. 

Apteb considering tlie elements necessary to the formation interpre- 
of a contract, and the operation of a contract as regards those contract, 
who are primarily interested under it, and those to whom 
interests in it may be assigned, it seems that the next point 
to be treated is the mode in which a contract is dealt with 
when it comes before the Courts in litigation. In considering in what 
the interpretation of contract we require to know how its consUti?^ 
terms are proved ; how far, when proved to exist in writing, 
they can be modified by evidence extrinsic to that which is 
written ; what rules are adopted for construing the meaning 
of the terms when fully before the Court, 

The subject then divides itself into rules relating to evi- Rules re- 
dence and rules relating to construction. Under the first i^^^^f.'^' 
head we have to consider the sources to which we may go for ^®"^® "^** 

. (a) to con- 

the purpose of ascertaining the expression by the parties of struction. 
their common intention. Under the second we have to 
consider the rules which exist for construing that intention 
from expressions ascertained to have been used. 



CHAPTER I. 

Bules relating to Evidence. 

ProYinces If a dispute should arise as to the terms of a contract 
and Jury, made by wor4 of mouth, it is necessary in the first instance 
to ascertain what was said, and the circumstances under 
which the supposed contract was formed. These would be 
questions of fact to be determined by a jury. When a jury 
has found, as a matter of fact, what the parties said, and 
that they intended to enter into a contract, it is for the 
Court to say whether what they have said amounts to 
a contract, and, if so, what its effect may be. When a man 
is proved to have made a contract by word of mouth upon 
See p. xa8. Certain terms, he cannot be heard to allege that he did not 
mean what he said. 

The same rule applies to contracts made in writing. When 

men have put into writing any part of their contract they 

cannot alter by parol evidence that which they have written. 

When they have put into writing the whole of their contract 

they cannot add to or vary it by parol evidence. 

Why oral Contracts wholly oral may, as regards this part of my 

need not subject, be dismissed at once. For the proof of a contract 

cuMed ™ade by word of mouth is a part of the general law of 

evidence; the question whether what was proved to have 

been said amounts to a valid contract must be answered by 

reference to the formation of contract: the interpretation of 

such a contract when proved to have been made may be dealt 

with presently under the head of rules of construction. 
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All that we are concerned with here is to ascertain the Three 
circumstances under which extrinsic oral evidence is ad- [j^qui^.^ 
missible in relation to written contracts and contracts under 
seal. Such evidence is of three kinds : — 

(i) Evidence as to the &ct that there is a document i. Proof of 
purporting to be a contract, or part of a contract. of docu-^ 

(a) Evidence that the professed contract is in truth what ™®^* » 
it professes to be. It may lack some element necessary of agree- 
to the formation of contract, or be subject to some parol °^®^*' 
condition upon which its existence as a contract depends. 

(3) Evidence as to the terms of the contract. These may 3- Of 
be incomplete, and may need to be supplemented by parol contract, 
proof of the existence of other terms; or they may be 
ambiguous and then may be in like manner explained; or 
they may be affected by a usage the nature of which has to 
be proved. 

We thus are obliged to consider — 

(i) evidence as to the existence of a document; 

(2) evidence that the document is a contract; 

(3) evidence as to its terms. 

We must note that a difference, suggested some time back. Difference 
between contracts under seal and simple contracts, is illus- formal 
trated by the rules of evidence respecting them. A contract *^ j^ 
under seal derives its validity from the form in which it finds contract, 
expression : therefore if the instrument is proved the contract j^ the 
is proved, unless it can be shown to have been executed under ^^^ *^^® 
circumstances which preclude the formation of a contract, or ment is 
to have been delivered under conditions which have remained tract, 
unfulfilled, so that the deed is no more than an escrow. 

But ' a written contract not under seal is not the contract w«Jt« v. 

Harrop, 

itself, but only evidence, the record of the contract' Even ^ h. & n. 
where statutory requirements for writing exist, as under 
29 Car. II. c. 3. § 4, the writing is no more than evidentiary ^^ *^® 
of a previous or contemporaneous agreement. A written writing is 
offer containing all the terms of the contract signed by A d^i^of 
and accepted by performance on the part of B, is enough ^^ P^'^" 

8 
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to enable B to sue A under that section. And where there 
is no such necessity for writings it is optional to the parties 
to express their agreement by word of mouthy by action or 
by writings or partly by one, and partly by another of these 
processes. 

It is always possible therefore that a simple contract may 

have to be sought for in the words and acts, as well as in 

the writing of the contracting parties. But in so far as 

they have reduced their meaning to writing, they cannot 

Wake V. adduce evidence in contradiction or alteration of it. ^ They 

Hanop. •' 

77?' ^* P'^^ ^^ paper what is to bind them, and so make the written 
document conclusive evidence between them.' 



775- 



§ 1. Proof of document. 

Proof of A contract under seal is proved by evidence of the sealing 
J^^j. and delivery. Formerly it was necessary to call one of the 
^^* attesting witnesses where a contract under seal was attested, 

17 &x8 Vict, but the Common Law Procedure Act^ 1854, enacted that 

c. xas. (36* 

this should no longer be required save in those exceptional 

cases in which attestation is necessary to the validity of the 

ante, p. 50. dccd. A Warrant of attorney and a cognovit afford instances 

of instruments to which attestation is thus necessary. 
Of simple In proving a simple contract parol evidence is always 
contract. j^QQQggg^y f^ q]^q^ i]^f^ ^ji^ party sued is the party making 

Supple- the contract and is bound by it^. And oral evidence must 

or^evZ ^^ course supplement the writing where the writing only 

denoe constitutes a part of the contract. For instance: AB in 

where . -^ , 

contract Oxford writes to X in London, ^I will give ^£50 for your 

only in horse; if you accept send it by next train to Oxford. 

P*^ (Signed) AB* To prove the conclusion of the contract it 

^ As a matter of practice, written contracts are commonly admitted by 
the parties, either upon the pleadings, or upon notice being giyen by one 
party to the other to admit such a document. Such admissions are regu- 
lated by the Judicature Act, 1875, Order zzzii. Or one party may caU 
upon the other to produce certain documents, and upon his failing to do 
so, and upon proof having been given of the notice to produce, the party 
calling for production may give secondary evidence of the contents of the 
document. 
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would be necessary to prove the despatch of the horse. And 

so if ^ pnts the terms of an agreement into a written offer 

which X accepts by word of mouth ; or if, where no writing 

is necessary, he puts a part of the terms into writing and 

arranges the rest by parol with X, oral evidence must be 

g^ven in both these cases to show that the contract was ^f^^' 

concluded upon those terms by the acceptance of X' 4H.&N. i. 

So too where a contract consists of several documents which or where 

oonnezion 
need oral evidence to show their connexion, such evidence may of parts do 

be given to connect them. This rule needs some qualification ^om docu^ 

as regards contracts of which the Statute of Frauds requires ments. 

a written memorandum. The documents must in such a case H?.s v. 

Millar, 

contain a reference, in one or both, to the other, in order 49- ^•^' 
to admit parol evidence to explain the reference and so to >"'«> p* <^7- 
connect them. 

In contracts which are outside the Statute evidence would 
seem to be admissible to connect documents without any 
such internal reference. ' I see no reason,' says Brett, J., JJ^*^- 
' why parol evidence should not be admitted to show what J^^J^lce 
documents were intended by the parties to form an all^^ fol^B^'D. 
contract of insurance.' ^^^' 

There are circumstances, such as the loss or inaccessibility 
of the written contract, in which parol evidence of the 
contents of a document is allowed to be given, but these 
are a part of the general law of evidence, and the rules 
which govern the admissibility of such evidence are to be 
found in treatises on the subject. 

§2. Evidenee (u to fact of A^eement. 

Thus far we have dealt with the mode of bringing a 
document, purporting to be an agreement, or part of an 
agreement, before the Court. But extrinsic evidence is 
admissible to show that the document is not in fact a valid 
agreement. 

It may be shown by such evidence that the contract was 
invalid for want of consideration, of capacity of one of the 

s % 
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parties^ of genuinencBS of consent, of legality of object. Ex- 
trinsic evidence is used here^ not to alter the purport of the 
agreement, but to show that there never was such an agree- 
ment as the law would enforce. 
Evidence It may also be shown by extrinsic evidence that a parol 
dition SOS- condition suspended the operation of the contract. Thus a 
^r^on ^^ ™^*y ^ sbown to have been delivered subject to the 
ofoon- happening of an event or the doing of an act. Until the 
In the event happens or the act is done the deed remains an escrow^ 
^^^. * and the terms upon which it was delivered may be proved 
s«cp.5a. by oral or documentary evidence extrinsic to the sealed 
instrument. 

of a simple In like manner the parties to a written contract may agree 
contrftct. . . • . 

that^ until the happening of a condition which is not put in 

writings the contract is to remain inoperative. 

Sr bill Campbell ag^reed to purchase of the Messrs. Pym a part of 

6E. &B. ^g proceeds of an invention which they had made. They 

drew up and signed a memorandum of this agreement on the 

express verbal understanding that it should not bind them 

until the approval of one Abemethie had been expressed. 

Abemethie did not approve of the invention, and Campbell 

claimed that there was no contract. Pym contended that the 

agreement was binding and that the verbal condition was an 

attempt to vary by parol the terms of a written contract. 

But the Court held that evidence of the condition was 

admissible, not to vary a written contract but to show that 

there had never been a contract at all. 

The law was thus stated by Erie, J. : — 

' The point made is, that this is a written agreement, absolate 
on the face of it, and that evidence was admitted to show it was 
conditional : and if that had been so it wotUd have been torong. 
Bat I am of opinion that the evidence showed that in fact there was 
never an agreement at aU. The production of a paper purporting 
to be an agreement by a party, with his signature attached, affords 
a strong presumption that it is his written ag^reement; and if 
in fact he did sign the paper animo contrahendi, the terms 
contained in it are conclusiye, and cannot be varied by parol 
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evidence: but in the present case the defence begins one step 
earlier : the parties met and expressly stated to each other that, 
though for convenience they would then sign the memorandum of 
the terms, yet they were not to sign it as an agreement until 
Abemethie was consulted. I grant the risk that such a defence 
may be set up without ground ; and I agree that' a jury should 
therefore always look on such a defence with suspicion ; but, if it 
be proved that in fact the paper was signed with the express 
intention that it should not be an agreement, the other party 
cannot fix it as an agreement upon those so signing. The 
distinction in point of law is, that evidence to vary the terms of an 
agreement in writing is not admissible, hut evidence to show that Pym v. 
there is not an agreement at aUis admissible.' 6^%. B. 374. 



§ 8. Evidence as to the terms of the Contract. 

When we come to extrinsic evidence as affecting the terms Evidence 
of a contract^ the admissibility of such evidence is narrowed t^rms. 
to a small compass ; for ' according to the general law of General 
England the written record of a contract must not be varied, 3,^,^^^^ 
or added to by verbal evidence of what was the intention of ^fi32**/* 
the parties.' * 3B.&s.^. 

We find exceptions to this rule — 

(a) in cases where terms are proved supplementary, orExoep- 
collatenJ to so much of the agreement as is in writing; 

(b) in cases where explanation of the terms of the contract 
is required j 

(c) in the introduction of usages into the contract ; 

{d) in the application of special equitable remedies in the 
case of mistake. 

{a) It may happen that the parties to a contract have not Supple- 
put all its terms into writing. Evidence of the supple- tenns. 
mentary terms is then admissible, not to vary but to complete 
the written contract. 

Jervis agreed to assign to Berridge a contract for the pur- t^i« ^' 
chase of lands from M. The assignment was to be made upon ^ ^^ 35'* 
certain terms, and a memoraixd ^ wt oi the bargain was made in 
writing, from which at the ^^^ ^t ^^ Berridge some of the 



> 



262 



INTERPRETATION OF CONTRACT. 



Part IV. 



Collateral 
terms. 



tenns were omitted. In fact the memorandum was only made 
in order to obtain a conveyance of the hinds from M. When 
this was done and Berridge had been put in possession he 
refosed to fulfil the omitted terms which were in &Yoar of 
Jervis. On action being brought he resisted proof of them^ 
contending that the memorandum could not be added to by 
parol evidence. Lord Selbome however held that the memo- 
randum was ^a mere piece of machinery obtained by the 
defendant as subndiary to and for the purposes of the verbal and 
only real agreement under circumstances which would make 
the use of it^ for any purpose inconsistent with that agree- 
ment^ dishonest and f i-audulent.' 

Again^ evidence may be given of a verbal agreement 
collateral to the contract proved, subjecting it to a term 
unexpressed in its contents. Such a term however can 
only be enforced if it be not contrary to the tenor of the 
written agreement. Thus^ where a &rmer executed a lease 
upon the promise of the lessor that the game upon the land 
should be killed down^ it was held that he was entitled to 
compensation for damage done to his crops by a breach of 
such a verbal promise^ though no reference to it appeared in 
the terms of the lease. 

Mellish^ L. J.^ in giving judgment said : — 

'No doabt, as a rule of law, if parties enter into negotiations 
affecting the terms of a bargain, and afterwards reduce it into 
writing, verbal evidence will not be admitted to introduce additional 
terms into the agreement; but, nevertheless, what is called a 
collateral agreement, where the parties have entered into an 
agreement for a lease or for any other deed under seal, may be 
made in consideration of one of the parties executing that deed, 
unless, of course, the stipulation contradicts the terms of the deed 
itself. I quite agree that an agreement of that kind is to be 
rather closely watched, and that we should not admit it without 
seeing clearly that it is substantially proved.' 

{b) Evidence in explanation of terms may be evidence of the 
identity of the parties to the contract^ as where two persons 
^^rtfos**'^ have the same name^ or where an agent contracts in his own 



Krsikine v. 
Adeane, 
8 Ch. at 
p. 766. 

Explana- 
tion of 
terms; 
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name bat on behalf of a principal whose name or whose wake v. 

1 1. 1 Harrop, 

existence he does not disclose. 6H.&n. 

768. 

Or it may be a description of the subject-matter of the or subject- 
contract^ as in a case in which A agreed to buy of X certain °^^ '' 
wool which was described as ^ your wool/ and the right of X 
to bring evidence as to the quality and quantity of the wool Macdonaid 
was disputed. The Court held that it was admissible. g|>^> '^- ^ 

Or such evidence may be an explanation of some word not 
describing the subject-matter of the contract but the nature 
of the responsibility which one of the parties assumes in 
respect of the conditions of the contract. Where a vessel is to show 
warranted ' seaworthy/ a house promised to be kept in t^n^of " 
* tenantable * repair^ a thing undertaken to be done in P*^'**®^- 
a 'reasonable^ manner^ evidence is admissible to show the 
application of these phrases to the subject-matter of the 
contract^ so as to ascertain the intention of the partiea • 

In Barges v, Wickhaniy a vessel called the Ganges, intended 3B.&S.669. 
for river navigation upon the Indus, was sent upon the ocean 
voyage to India, having first been temporarily strengthened 
so as to be fit to meet the perils of such a voyage. Her 
owner insured her, and in every policy of marine insurance 
there is an implied warranty by the insured that the vessel is 
' seaworthy.' The Ghmges was not seaworthy in the sense in 
which that term would be ordinarily applied to an ocean- 
going vessel, but her condition was made known to the under- 
writers, and though the adventure was more dangerous than 
an ordinary voyage to India, there was a reasonable pro- 
bability that it would be brought to a safe ending. At any 
rate, the underwriters took the risk at a higher premium 
than usual, and in full knowledge of the facts. The Ganges 
was lost, and the owner sued the underwriters ; they defended 
the action on the ground that the vessel was unseaworthy 
in the sense in which the word was applied to an ocean 
voyage, and they resisted the admission of evidence to show 
that, with reference to this pj^^icular vessel and voyage, the 
term was understood in a QiQ^-aed eense. The evidence was 
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held to be admissible on grounds which are stated with the 
utmost clearness by Blackburn^ J. : — 

*It is always permitted to give extrinsic evidence to apply 
a written contract, and show what was the subject-matter to 
which it refers. When the stipulations in the contract are 
expressed in terms which are to be understood, as logicians say, 
not simpliciterf sed secundum guidy the extent and the obligation 
cast upon the party may vary greatly according to what the parol 
evidence shows the subject-matter to be; but this does not con- 
tradict or vary the contract. For example, in a demise of a house 
with a covenant to keep it in tenantable repair, it is legitimate to 
inquire whether the house be an old one in St. Giles's or a new 
palace in Grosvenor-square, for the purpose of ascertaining whether 
the tenant has complied with his covenant ; for that which would 
be repair in a house of the one class is not so when applied to 

i6 M. & w. a house of the other (see Patftie v, Haine), 

^^^' *In these cases you legitimately inquire what is the subject- 

matter of the contract, and then the terms of the stipulation are 
to be understood, not simplieiter, but secundum quid. Now, 
according to the view already expressed, seaworthiness is a term 

>^^am, relative to the nature of the adventure, it is to be understood, not 

3 B. &S.696. g{f„piiciter, but secundum quid.* 

Latent Cases such as we have just described are cases of latent 

patent am- anibiguity : they may be distinguished from patent ambi- 
higuity. guities, where words are omitted^ or contradict one another ; 
in such cases explanatory evidence is not admissible. Where 
a bill of exchange was expressed in words to be drawn for 
Saundoaon r ^^ hundred pouuds ' but in figures for ' 245/ evidence was 
J^i*^ not admitted to show that the figures expressed the intention 

of the parties. 
Usage. {c) The usage of a trade or of a locality may be proved^ and 

by such evidence a term may be annexed to a written con- 
tract or a special meaning may be attached to some of its 
provisions. 

Parol evidence of a usage which adds a term to a written 
contract is admissible on the principle that — 

' There is a presumption that in such transactions the parties did 
Hntton ▼. ^^^ mean to express in writing the whole of the contract by which 
^m"1?»w *^®y intended to be bound, but to contract with reference to those 

X M. oc W. _ , 

466. known usages. 
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By way of illustration of a commercial usage we may take Usage, 
the warranty of seaworthiness which is held to be included in supra, p. 963. 
a contract of marine insurance^ though not specially mentioned. 

For a local usage we may take the right of a tenant 
quitting his &rm at Candlemas or Christmas to reap com 
sown in the preceding autumn, a right which the custom of wigsie*. 
the country annexed to his lease^ though the lease was under PsSrL.'c. 
seal and contained no such term. ^^ 

Parol evidence of usage to explain phrases in contracts, 
whether commercial, agricultural, or otherwise subject to 
known customs^ is admissible on the principle that — 

'Words perfectly unambigaous in their ordinary meaning are 
used by the contractors in a different sense from that. In sach 
cases the evidence neither adds to, nor qnalifies, nor contradicts Brown v. 
the- written contract; it only ascertains it by expounding thejST&B. 
langaage.' ''^" 

Thus in the case of a charter-party in which the days 
allowed for unloading the ship are to commence running Nonien 
* on arrival * at the ship's port of discharge ; if by custom i^mMey,' 
' arrival ' is understood to mean arriving at a particular spot ^^ 
in the port, evidence may be given to show what is commonly 
understood to be the port. 

And so where the lessee of a rabbit warren covenanted that 
he would leave 10.000 rabbits on the warren, parol evidence Smith v. 

,.,,,,, Wilson, 

was admitted that, by local custom, 1000 meant 1200. 3 b. & Ad. 

^ . 738. 

Closely connected with the principle that usage may 

explain phrases is the admissibility of skilled evidence to 

explain terms of art or technical phrases when used in Hiiis v. 

documents. 31 l. J- ch. 

457. 

But in order that a usage thus proved may enlarge orperErie.c. 
explain a contract it must satisfy two requirements. It must v'^^^^^ 
be consistent with general rules of law, and it must not be N.s.66i>. 
inconsistent with the terms of the contract. For no usage 
can prevail against a rule of CQY0tao^ ^^ ^^ Statute^ ; and 

' Neyerthelees the usage of a Boe|^|^ ^t^Y^ ^^ memlMTS io earry oat 
contracts avoided by Statute may 00^ ^ t^ ^ ^^ against which the person 
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Con- it is open to parties to exclude the usage either by express 

under* terms or by framing their contract so as to be repugnant 

which ^ i^ operation, 
usage '^ 

operates. 

Proyed (^d) In the application of equitable remedies, the granting 

ground for or refusal of specific performance^ the rectification of docu- 
specific^ mente or their cancellation, extrinsic evidence is more freely 

perform- admitted, 
ance. 

Thus, though, as we have seen, a man is ordinarily bound 

by the terms of an offer unequivocally expressed, and accepted, 

evidence has been admitted to show that the offer was made 

by inadvertence and was not accepted in good faith. The case 

30 Bcav. 6a. of Webster V. Cecil is here in point. A offered to X several 

n c, p. 140. pj^^ ^£ i^j^j £^j. ^ round sum ; immediately after he had 

despatched his offer he discovered that by a mistake in 
adding up the prices of the plots he had offered his land 
for a lower total sum than he intended. He informed X of 
the mistake without delay, but not before X had concluded 
the contract by acceptance. In resisting specific performanoe 
he was permitted to prove the circumstances under which his 
offer had been made. 

Again, where a parol contract has been reduced to writing, 
or where a contract for a lease or sale of lands has been per- 
formed by the execution of a lease or conveyance, evidence 
may be admitted to show that a term of the contract is not 
the real agreement of the parties. And this is done for two 
purposes and under two sets of circumstances. 
Bectifioa- Where a contract has been reduced into writing, or a deed 
docu- executed, in pursuance of a previous agreement, and the 
ments. writing or deed, owing to mutual mistake, fails to express 
the intention of the parties, the Chancery Division will rectify 
Earl Beaa. the writtcu instrument in accordance with their true intent. 

champ V. 

iT R?6 H. L. ^^ ™*y ^ ^^°® ®^®^ though the parties can no longer be 
Ht p. 33a. restored to the position which they occupied at the time when 

supra, employed to make such contracts is indemnified by his employer, where 

pp.209,axa both know of the usage. 



Chap. I. § 3. BULES RELATING TO EVIDENCE. 267 

the contract was made. Should the orifi^nal aGrreement be Marray v. 

. . -O -O Parker, 19 

ambigaous in its tenns^ extrinsic^ and^ if necessary^ parol ^««v- 305- 
evidence will be admitted to ascertain the true intent of the 
parties. 

But there must have been a genuine agreement {Mackenzie 8 Eq. 375. 
r. Coulson) : its terms must have been expressed under mutual 
mistake (Fowler r. Fowler) : and the oral evidence^ if the only 4D.&J.950. 
evidence^ must be uncontradicted. 

Where mistake is not mutual, extrinsic evidence is only See Poiiock, 
admitted in certain cases which appear to be regarded as 
having something of the character of Frauds and is admitted 
for the purpose of ofEering to the party seeking to profit Conection 
by the mistake an option of abiding by a corrected contract which is 
or having the contract annidled. Instances of such c^^ses^^^^^j 
are Oarrard v. Franiel. or Paoel v. MarsAall cited in the a© Bcav. 445. 

. , a8Ch.D.a55. 

chapter on Mistake. They are cases in which the offeree 
knows that an offer is made to him in terms which convey >nte, p. 141. 
more than the offeror means to convey^ and endeavours by 
a prompt acceptance to take advantage of the mistake. 

It would seem that^ in such cases^ these corrective powers 
are not used unless the parties can be pla<^ in the same 
position as if the contract had not been made. 

The Judicature Act reserves to the Chancery Division of ^^V ^**^*- 
the High Court a jurisdiction in ' all causes for the rectifica- 
tion or setting aside or cancellation of deeds or other written 
instruments.' 



CHAPTER II. 
Bules relating to Constmotioii. 

§ 1. Getieral Rules. 

We have so far considered the mode in which the terms of 
a contract are ascertained: we have now to deal with the 
rules which govern the construction of those terms, 
(i) Words (i) Words are to be understood in their plain and literal 
derstood* meaning. This rule may lead to consequences which the 
in their parties did not contemplate^ but it is followed, subject always 
meaning, to admissible evidence being adduced of a usage varying the 

Mallan v. i • c j i j« 

M^ 13 M. usual meanmg of the words. 

(2) ^An agreement ought to receive that construction 

which will best effectuate the intention of the parties to be 

collected from the whole of the agreement ; ' ' Greater regard 

is to be had to the clear intention of the parties than to any 

Fo^ V. particular words which they may have used in the expression 

11Q.B.866. of their intent.' 

(9) Subject Rules (i) and (2) might seem to be in conflict, but they 

ence of come substantially to this ; — men will be taken to have meant 

^m ?he^ precisely what they have said, unless, from the whole tenor 

whole of the instrument, a definite meanino: can be collected which 
document. , . 

gives a broader interpretation to specific words than their 

literal meaning would bear. The Courts will not make an 
agreement for the parties, but will ascertain what their agree- 
ment was, if not by its general purport, then by the literal 
meaning of its words. Subsidiary to these main rules there 
are various others, all tending to the same end, the effecting 
of the intention of the parties so &r as it can be discerned. 
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Obvions mistakes in writing and grammar will be corrected General 
by the Court. ^Sw^of ^ 

The meaning of general words may be narrowed widj^"*™^' 
restrained by specific and particular descriptions of the 
subject-matter to which they are to apply. 

Words susceptible of two meanings receive that which Haigh v. 

will make the instrument valid. Where a document was >o a. & e. 

309- 
expressed to be given to the plaintiffs *in consideration of 

your being in advance' to J. S. It was argued that this 
showed a past consideration^ but the Court held that the 
words might mean a prospective advance^ and be equivalent 
to 'in consideration of your becoming in advance/ or ^on 
condition of your being in advance/ 

Words are construed most strongly against the party using 
them. This rule is based on the principle that a man is 
responsible for ambiguities in his own expression^ and has 
no right to induce another to contract with him on the sup- 
position that his words mean one thing, while he hopes the Fowkes v. 

. . . Manchester 

Court will adopt a construction by which they would mean Assurance 

* ^ ^ Associauoo, 

another thing, more to his advantage. L^'. mo* 



§ 2. Rules of Law and Equity as to Time and Penalties. 

Where a time was fixed for the performance of his under- Stipula- 
taking by one of the parties to a contract, the common law time: 
held this to be * of the essence of the contract.' If the con- 
dition as to time were not fulfilled, the other party might treat at com- 
the contract as broken and discharged. 

Equity did not so regard conditions as to time, but inquired in Equity : 
whether the parties when they fixed a date meant anything 
more than to secure performance within a reasonable time. 
If this was found to be their intention the contract was not 
held to be broken if the party who was bound as to time did 
perform or was ready to perform his contract within a reason- 
able tune. 

by 

The Judicature Act provides that stipulations as to time statute. 
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36 ft 37 Vict. < shall receive in all courts the same construction and effect as 

c. 66. 1 35. 

Bub-% 7. they would have heretofore received in equity.' 

But the effect of this enactment is confined to such con- 
tracts as fell under the cognizance of the Chancery Courts 
before the Judicature Acts. These had to do with the sale 
and purchase of lands. In mercantile contracts, stipulations 

Reuter V. ^ ^ ^"^® ^^^ ^^ ' ^^ ^^^ esscncc of the contract.' To treat 

f t^p. D. them otherwise would be dangerous and unreasonable. 

Penalties. Where the terms of a contract specify a sum payable for 
non-performance, it is a question of construction whether this 
sum is to be treated as a penalty, or as liquidated damagee. 
The difference in effect is this. — The amount recoverable in 
case of a penalty is not the sum named^ but the damage 
actually incurred. The amount recoverable as liquidated 
damages is the sum named as such. In construing such 
terms a judge will not accept the phraseology of the parties : 
they may call the sum specified ' liquidated damages/ but if 
the judge finds that it is in &ct a penalty, he will treat it as 
such. 

A bond raises no difficulties of construction. It is in form, 
a promise to pay a penal sum on non-performance of the 
condition of the bond. Beyond this we may state these 
general rules. 

(i) If a contract is for a matter of uncertain value^ and 
a fixed sum is to be paid for the breach of one or more 

Law V. Local of its piovisions, this sum may be recovered as liquidated 

Board of - 

Redditch, damages. 

"7- (2) If a contract is for a matter of certain value, and on 

Astiey V. breach of it a sum is to be paid in excess of that value, this 

Weldon.aB. . 1 ,,..,, , 

& P- 346. IS a penalty and not liquidated damages. 

(3) If a contract contains a number of terms some of which 
Kembie v. are of certain and some of uncertain value, and a fixed sum is 

Farren, ' 

6 Bing. 147. to be paid for the breach of any of them, this is a penalty. 

An illustration of (i) is afforded by clauses in building 
contracts to pay a fixed sum weekly or per diein for delay ; or, 
in the case of a tenant of a public-house, to pay to the land- 
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lord a fixed sum as penalty on conviction for a breach of the ward v. 

Monaghan, 

licensing" lawa " T: T- ^• 

An illustration of (2) would be a promise to pay a larger 
sum if a smaller were not paid by a fixed day. The rule is 
hardly reasonable, for a man might well suffer serious loss by 
the non-receipt of an expected payment. But the rule is fixed. 

On the other hand, it is no penalty to provide that if a debt Protector 
is to be paid by instalments the entire balance of unpaid in- ^'g^^ ^ 
stalments is to fall due on default of any one payment, or that ^^- ^-^ 593- 

Wallis V. 

a deposit of purchase money should be forf^ted on breach of Smith, 21 
any one of several stipulations, some important, some trifling, p- >57- 

An illustration of (3) is offered by Kemble v. Farren. 
Farren agreed to act at Covent Garden Theatre for four 6 Bing. 141. 
consecutive seasons and to conform to all the regulations of 
the theatre; Kemble promised to pay him £3 6#. M. for 
every night during those seasons that the theatre shoidd be 
open for performance, and to give him one benefit night in 
each season. For a breach of any term of this agreement by 
either party, the one in default promised to pay the other 
£1000, and this sum was declared by the said parties to be 
liquidated and ascertained damages and not a penalty or penal 
sum or in the nature thereof.' Farren broke the contract, 
the jury put the damages at £750^ and the Court refused to 
allow the entire sum of £1000 to be recovered. 

If the penal clause had been limited to breaches uncer- 
tain in their nature and amount, it might, as was thought, 
have had the effect of ascertaining the damages, for the 
reason above cited. But this was not so in the present case. 

*If, on the one hand, the plaintiff had neglected to make a 
single payment of £3 6a. Sd. per day, or on the other hand, the • 
defendant had refused to conform to any usual regulation of the 
theatre, however minute or unimportant, it must have been con- 
tended that the clause in question, in either case, would have given 
the stipulated damages of £1000. But that a very large sum 
should become immediately pay^l)^^ in consequence of the non- Kemble v. 
payment of a very small sum, a^j ^ *.hat ^-he former should not be 6 BingI 148. 
considered as a penalty appears trw 1 ^ contradiction in terms.' 
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We have now dealt with the elements which go to the 
formation of contract^ with the operation of contract when 
formed^ and with its interpretation when it comes into 
dispute. It remains to consider the modes in which the 
contractual tie may be loosed^ and the parties wholly freed 
from their rights and liabilities under the contract. And 
in dealing with this part of the subject it will be proper 
to consider, not merely the mode in which the original 
contract may be discharged^ but^ in case of its being dis- 
charged by breach^ the mode in which the right of action 
arising thereupon may be extinguished. 

The modes in which a contract may be discharged would 
seem to be these. 

(a) It may be discharged by the same process which created 
it^ mutual agreement. 

(P) It may be performed ; and all the duties undertaken 
by either party may be thereby fulfilled^ and all the rights 
satisfied. 

(y) It may be broken; upon this a new obligation con- 
nects the parties^ a right of action possessed by the one 
against the other. 

(5) It may become impossible by reason of certain circum- 
stances which are held to exonerate the parties from their 
respective obligations. 

(e) It may be discharged by the operation of rules of law 
upon certain sets of circumstances to be hereafter mentioned. 



CHAPTER I. 
Discharge of Contract by Agreement. 

Contract rests on the agreement of the parties : as it is Forms of 
their agreement which binds them, so by their agreement ^y*^!^|! 
they may be loosed. ment. 

And this mode of dischai^ may occur in one of three forms : 
waiver; substituted agreement ; condition subsequent. 

§ 1. Waiver. 

A contract may be dischaiged by agreement between the Waiver, 
parties that it shall no longer bind them. This is a waiver^ 
or rescission of the contract. 

Such an agreement is formed of mutual promises^ and the 
consideration for the promise of each party is the abandon- 
ment by the other of his rights under the contract. The rule^ 
as often stated^ that ' a simple contract may^ before bread, be 
waived or discharged, without a deed and without considera- 
tion,' must be understood to mean that, where the contract 
is executory, no further consideration is needed for an agree- 
ment to rescind than the discharge of each party by the other 
from his liabilities. 

There seems to be no authority for sa3ring that a contract. Mere 
executed upon one side, can be discharged before breach, ^ntr«c^ 
without consideration: that where A has done all that he?^?^^ 
was bound to do and the time for X to perform his promise 
has not yet arrived, a bare waiver of his claim by A would 
be an effectual discharge to X. 

T 
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In fact, English law knows nothing of the abandonment 
of such a claim^ except by release onder seal^ or for considera- 
Buiien uid tion. The plea of ' waiver' under the old system of pleading 
^ed^^TTU^** was couched in the form of an agreement between the parties 
R<»d^ion. ^ waive a contract^ an agreement consisting of mutual 
promises^ the consideration for which is clearly the relin- 
quishment of a right by each promisee. Where a discharge 
by waiver is alleged as a defence in an action for breach of 
contract, the cases tend to show that the defendant must set 
up, in form or substance^ a mutual abandonment of claims, or 
else a new consideration for the waiver. 
7M.&W.55. In Kififf V, GilleU, the plaintiff sued for breach of a promise 
of marriage; the defendant pleaded that before breach he 
had been exonerated and discharged by the plaintiff from the 
performance of his promise. The Court held that the plea 
was allowable in form; 'yet we think,' said Alderson, B., 
'that the defendant will not be able to succeed upon it^ 
. . . unless he proves a prqposilion to exonerate on the part 
ib. p. 99. of the plaintiff ^ acceded to by himself \ and this in effect will be 

a rescinding of the contract.' 
DobBon V. Dobson sucd Espie for non-payment of deposit money due 
3 H.& N. 79. upon a sale of land. Espie pleaded that, before breach of his 
promise to pay, Dobson had given him leave and license not to 
pay. The Court held that such a plea was inapplicable to 
a suit for the breach of a contract, and that the defendant 
should have pleaded an exoneration and discharge; but it 
is difficult to see why the pleader should not have adopted 
the latter form of plea, unless it were that (according to the 
reasoning of Alderson, B., in King v. Gdlett) an exoneration 
means a promise to exonerate, which like any other promise 
needs consideration to support it. It is clear that in Dobson 
V, Espie the plaintiff was to obtain nothing for his alleged 
waiver : neither the relinquishment of a claim, nor any fresh 
consideration. 

Finally, we have the express authority of Parke, B., in 
Foster v. Dawber, for saying that an executed contract^ i. e. 
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a contract in which one of the parties has performed all that 
is due from him^ cannot be discharged by a parol waiver. 

'It is competent for both parties to an ezecutoiy contract, by 
mutual agreement, without any satisfaction, to discharge the 
obligation of that contract. But an executed contract cannot he 
discharged except by release under seal, or hy performance of the 
obligation^ as by payment, where the obligation is to be performed 
by payment. But a promissory note or a bill of exchange appears 
to stand on a different footing to simple contracts.' 6 Exch. 851. 

This last sentence deals with an exception to the principle Peculiar- 
just laid down, for it was a rule of the law merchant imported \fex- 

into the Common Law that the holder of a bill of exchange ^^^^^ 

and pro- 

or promissory note might waive and discharge his rights, missory 
Such waiver needed no consideration, nor did it need to be 
expressed in any written form. 

The Bills of Exchange Act has given statutory force to this 
rule of Common Law, subject to the provision that the waiver 
must be in writing or the bill delivered up to the acceptor. thi,\ 62.*^** 

§ 2. Substituted Contract. 

A contract may be discharged by such an alteration in its Substi- 
terms as substitutes a new contract for the old one : and this tract may 
new contract may include an express waiver of the old one, ?® ^ , 
or may imply a waiver, by the introduction of new terms or discharge; 
new parties. 

But the intention to discharge the first contract must be but the 
made clear in the inconsistency of the new terms with the old. ti^^ l^'f^^ 
A mere postponement of performance, for the convenience of ^ *^'®*'" • 
one of the parties, does not discharge the contract. 

This question has often arisen in contracts for the sale and not a post- 
delivery of goods, where the delivery is to extend over some S?pe™^" 
time. The purchaser requests a postponement of delivery, ^<>'"™a"<'**- 
then refuses to accept the goods at all, and then alleges that 
the contract was discharged by the alteration of the time 
of performance; that a new contract was thereby created, 
and that the new contract is void for non-compliance with 
Statutory requirements as to forn^. 
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But the Courts have always recognized Hhe distinction 
between a substitution of one agreement for another, and 
Hickman v. a Yoluntarj forbearancc to deliver at the request of another/ 
LjiioCP. and ^11 not regard the latter as affecting the rights of the 
parties further than this^ that if a man asks to have perform- 
ance of his contract postponed^ he does so at his own risk. 
For if the market value of the goods which he should have 
accepted at the earlier date has altered at the latter date, 
the rate of damages may be assessed^ as against him^ either 
Ogle V. Earl at the time when the performance should have taken place, 
L. R^a Q- B. and when by non-performance the contract was broken, 
^"^^'^ or when he ultimately exhausted the patience of the vendor, 

and definitely refused to perform the contract. 

Siibfiti- A contract may be discharged by substantial alteration of 

tuted .. , 

terms. ^™ terms. 

Thorahiii v. A uudcrtook Certain building operations ior! X, which were 
8C.B.,N.s. to be completed by a certain date, or a sum tiO be paid as 
compensation for delay. While the building was in progress 
an agreement was made between the parties for additional 
work, by which it became impossible that the whole of the 
operations should be concluded within the stipulated time. 
It was held that the subsequent agreement was so far incon- 
sistent with the first, as to amount to a waiver of the sum 
stipulated to be paid for delay. 

Subeti- A contract may be discharfired by the introduction of new 

tuted par- ^. "^ o j 

ties. parties. 

ante,p.a35. If A has cntcrcd into a contract with X and if, and 
these two agree among themselves that M shall retire from 
the contract and cease to be liable upon it, A may (i) insist 

^ Willes, J., in giving judgment in the Exchequer Chamber in the case 
L. R. 3 Q. B. of Ogls v. Earl Vane, holds that by the forbearance on the part of the 
'^^' plaintiff, at the request of the defendant, to insist upon delivery of the 

goods at and after the time for the performance of the contract, an agree- 
ment arose which, though for want of consideration for the forbearance 
it could not furnish a cause of action, was nevertheless capable of affecting 
the measure of damages. He calls it an Accord without a Satisfaction. 
As to the nature of Accord and Satisfaction, see Part V. ch. iii. § 4 (a). 
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upon the continued liability of My or (2) he may treat the 
contract as broken and discharged, or (3) by continuing to 
deal with X after he becomes aware of the retirement of M 
he may enter into a new contract to accept the sole liability 
of Z; he cannot then hold M to the original contract. 

' If one partner goes out of a firm and another comes in, 
the debts of the old firm may, by the consent of all the ' 
three parties — the creditor, the old firm, and the new firm Han v. 

Alexander, 

— be transferred to the new firm/ and this consent may be »^' ^ ^• 
implied by conduct, if not expressed in words or writing. PerParke,B. 

§ 8. Provisions for Discharge. 

A contract may contain within itself the elements of its 
own discharge, in the form of provisions, express or implied, 
for its determination under certain circumstances. These 
circumstances may be the non-fulfilment of a condition pre- 
cedent; the occurrence of a condition subsequent; or the 
exercise of an option to determine the contract, reserved to 
one of the parties by its terms. 

The first of these three cases is somewhat near akin to Discharge 
discharge of contract by breach. But there is a difference ^J*JJ^^.^ 
between a non-fulfilment contemplated by the parties, the ^"i^*"^®"' 
occurrence of which shall, it is agreed, make the contract 
determinable at the option of one, and a breach, or non-fulfil- 
ment not contemplated or provided for by the parties. 

Head bought a horse of TattersalL The contract of sale Head v. 
contained, among others, these two terms : that the horse was l. r."^ ' 

7 Exch. 7. 

warranted to have been hunted with the Bicester hounds, and 
that if it did not answer to its description the buyer should 
be at liberty to return it by the evening of a specified day. 
The horse did not answer to its description and had never 
been hunted with the Bicester hounds. It was returned by 
the day named, but it had in the meantime been injured, 
though by no fault of Head, Tattersall disputed Head's 
right to return it But he w^ v ^]^ entitled to do so. 
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'The effect of the contract,' said Cleasby, B., 'was to vest the 
property in the buyer subject to a right of rescission in a particular 
event, when it would revest in the seller. I think in such a case 
that the person who is eventually entitled to the property in the 
chattel ought to bear any loss arising from any depreciation in its 
value caused by an accident for which nobody is in fault. Here the 

Head v. defendant is the person in whom the property revested, and he must 

L. R. therefore bear the loss. 

7 Exch. 14. 

Occur- In the second case the parties introduce a provision that 

specified the fulfilment of a condition or the occurrence of an event 
event. qY^sH discharge them both from further liabilities under the 

contract. 
Condition Such a provision is called a condition subsequefU ; it is well 
o Bon . iiiiigtrated by a Bond^ which is a promise subject to, or de- 
feasible upon, a condition expressed in the Bond. 
Excepted It may be further illustrated by the 'excepted risks' of 
charter- * charter-party ^. The ship-owner agrees with the charterer 
party. ^ make the voyage on the terms expressed in the contract, 
' the act of God, the Queen's enemies, restraints of princes and 
rulers, fire, and all and every other dangers and accidents of 
the seas, rivers and navigation, of whatsoever nature or kind, 
during the said voyage, always excepted/ The occurrence of 
such an excepted risk releases the ship-owner from a strict 
performance of his contract ; and if it should take place while 
the contract is wholly executory, and amount to a frustration 
of the entire enterprise, the parties are altogether discharged. 
Geipciv. Geipel chartered a vessel belonging to Smith to go to a 

Smith, 

u R. 7 Q. B. spout, load a cargo of coals, and proceed thence to Hamburg : 
the contract contained the usual excepted risks. Before any- 
thing was done under it a war broke out between France and 
Germany, and the port of Hamburg was blockaded by the 
French fleet. Thereupon Smith, regarding a blockade as 
a 'restraint of princes,' refused even to load a cargo, and 
treated the contract as discharged. Geipel sued him for not 
having fulfilled such of the terms as would not have involved 
the risk; but the Court held that the occurrence of an ex- 
^ For the form of a charter-party, see Appendix. 
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cepted risk had made performance impossible, and that the 
shipowner was not bound to fulfil his preliminary under- 
taking. 

Similar conditions enter into the contract made by a com- Limita- 
mon carrier. Such a carrier is said to warrant or insure the clSrler's 
safe delivery of goods entrusted to him ; and by this we mean li&biUty. 
that he makes an almost unqualified promise to bring the 
goods safely to their destination or to indemnify the owner 
for their loss or injury. But his promise is defeasible upon 
the occurrence of certain excepted risks^ — ' The Act of God 
and of the Queen's enemies/ and injuries arising from defects 
inherent in the thing carried. This qualification is implied Nu^m v. 
in every contract made with a carrier, and the occurrence of « c. p. d. 
the risks exonerates him fiom liability for loss thereby in- 
curred. 

The 'Act of God' is a phrase which needs explanation. 
Its meaning is to some extent defined in NugetU v. Smith. '^c. p. d. 

The defendant, a common carrier by sea, received fiom the Meaning 
plaintiff a mare to be carried from London to Aberdeen. In ?^J^ ™^ 
the course of the voyage the ship met with rough weather, ^^' 
and the mare, being much frightened and struggling violently, 
suffered injuries of which she died. No negligence was proved 
against the defendant. i a p. d. 19. 

It was held in the Common Pleas that to constitute the 

'Act of God' a loss must arise from 'such a direct and Per Brett, j., 

p. 434. 

violent and sudden and irresistible act of nature' as could 
not be foreseen, or if foreseen prevented; and the carrier 
was held liable on the ground that the weather, though 
rough, was not so violent and unusual as to amount to an 
Act of God thus defined, nor was the struggling of the mare 
of itself enough to show that she was injured from her own 
inherent vice. 

The Court of Appeal reversed this decision. The carrier is 
discharged if he show that tV^A loss could hy no reasonable Vtr^t\\i%K 
precaution under the circumstafi ^ave been prevented. 

This exception from the ^ \ liability o£ the carrier of 
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goods IS a known and understood term in every contract 
which he makes. The discharge hence arising must be dis- 
tinguished from discharge arising from a subsequent impos- 
sibility of performance not expressly provided against in the 
Partv.,ch.iv. terms of the contract. With this we shall deal hereafter. 

Discharge Thirdly, a continuing contract may contain a provision 
^*h^^ making it determinable at the option of one of the parties 
notice. upon Certain terms. Such a provision exists in the ordinary 
AWctf"''' contract of domestic service; the servant can terminate the 
2C. M. & R. ^»Qu^jj^act by a month's notice^ the master by a month's notice 
or the payment of a month's wages. And similar terms may 
ibuS)n' ^ incorporated with other contracts betwe^i employer and 
4 as.. N.s. employed, either expressly or by the usage of a trade. 

Form of As regards the form needed for the expression of an agree- 
by agr^ ment which purports to discharge an existing contract, there 
ment. jg ^ general rule. A contract must be discharged in the same 
form as that in which it is made. A contract under seal can 
only be discharged by agreement expressed under seal: a 
parol contract may be discharged by parol. 
(i) In Parties to a deed can only discharge their obligations by 

^^ract deed; but they may make a parol contract which creates 
^^^^^ obligations separate from the deed; substantially at variance 
with the deed : giving a right of action to which the deed 
furnishes no answer. M and X entered into a contract under 
Elfect of seal, by which if let to X certain rooms for a certain time at 
contractat * ^^^ ^ ^ ascertained in a certain way. M died, and A, his 

variance administrator, agreed with X by parol, that in consideration 
with deecL 

of £70 to be paid by X and to be taken as a reasonable rent, 
neither party should be called upon to perform his part under 
the deed. X failed to make the payment agreed upon, and 
A sued him upon the parol contract. It was urged on behalf 
Na»hv. of X that this was an attempt to vary a deed by a parol 
N si?" coi^tract, the performance of which, being no discharge of the 
deed, would leave X liable to his previous obligation. But the 
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Court held that the parol contract created a new and distinct 
obligation; that a performance of this contract would furnish 
an equitable answer to an action brought upon the deed ; and Per 
that therefore A was entitled to sue upon it. p-^^- 

A parol or simple contract^ whether it be in writing or no, (a) In case 
may be discharged by writing or by word of mouth. The TOntracts. 
writing is not the agreement but the evidence of it. The 
essentials of agreement lie in the expressed intention of the 
parties^ not in the writing which is the instrument of that 
expression, and the contract may be discharged ^eo ligamine 
quo ligatum ett/ by a valid expression of the intention to put 
an end to it. 

Where Statute requires a contract to be in writing there Goman v. 
is authority for saymg that waiver may take place by word « vcrn. 240. 
of mouth. But if the discharge be not a simple rescission, N"««P'i ^ 
but such an implied discharge as arises from the making 
of a new agreement inconsistent with the old one, then 
there must be writing in accordance with the requirements 
of the Statute. 

A contract for the sale of goods, in writing under %g Car. II. NoWe y. 
c- 3- § 175 provided for the delivery of the goods within aaE«c^»35. 
certain time. A verbal agreement to extend the time of 
delivery was held to be invalid, either to make a new contract 
or to rescind the old one. ' No rescission could take place by 
an invalid contract' And the same rule is applied to contracts Goss v. Lord 

•^•^ Nugent, 

under § 4 of the Statute of Frauds. 5 a& a. 65. 



CHAPTER 11. 
Discharge of Contract by Performance. 

Kinds of We must distinguish performance which discharges one of 
ance^^ ' two parties from his liabilities under a contract^ and perform- 
ance which discharges the obligation in its entirety, 
where Where a promise is given upon an executed consideration^ 

gWen^r ^ the performance of his promise by the promisor discharges 

executed ^^le Contract : all has been done on both sides that could be 
considera- 
tion : required to be done under the contract. 

where Where one promise is given in consideration of another, 

gi^en for performance by one party does no more than discharge him 
promise, ^j^^ j^^^ performed his part. Each must have done his part 
in order that performance xna,j be a solutio ohligationisy and so 
if one has done his part and not the other, the contract is still 
in existence and may be discharged in any one of the ways we 
have mentioned. 

Whether the alleged performance is a discharge to the 
party concerned must be a question to be answered, first by 
ascertaining the construction of the contract, so as to see what 
the parties meant by performance, and then by ascertaining 
the facts, so as to see whether that which has been done 
corresponds to that which was promised. 

But two sorts of Performance should be briefly noticed : 
these are Payment and Tender. 

Payment. 

Pajrment Payment may be a discharge of the original contract 

88 ft mode 

of dis- between the parties, or of an agreement substituted for such 

chMge, contract. 
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If in a contract between A and X the liability of X con- of original 

sists in the payment of a sum of money in a certain way or ^^ ' 

at a certain time^ such a payment discharges X by the 

performance of his agreement. 

Or if X being liable to perform various acts under his of substi- 
tuted con- 
contract^ wishes instead to pay a sum of money^ or, having to tract, 

pay a sum of money^ wishes to pay it in a manner at vari- 
ance with the terms of the contract, he must agree with A 
to accept the proposed payment in lieu of that to which he 
may have been entitled under the original contract. The 
new contract discharges the old one, and payment is a per- 
formance of Z^s duties under the new contract, and, for him, 
a consequent discharge. 

Again, where one of two parties has made default in the of liability 
performance of his part of the contract, so that a right of f,^^'^^ 
action accrues to the other, the obligation thus formed may ^"^^^h of 
be discharged by accord and satirfaction, an agreement the 
consideration for which is usually a money payment^ made 
by the party against whom the right exists, and accepted in 
discharge of his right by the other. 

Payment, then, may be performance (i) of an original Payment 
contract, or (2) of a substituted contract, or (3) of a contract J^^^*^ 
in which payment is the consideration for the renunciation of 
a right of action. 

A negotiable instrument may be given in payment of a sum Negotiable 
due, whether as the performance of a contract or in satisfaction mentas 
for the breach of it ; and the giving of such an instrument in paym^n* ; 
payment of a liquidated or unliquidated claim is the substitu- 
tion of a new agreement for the old one, but it may affect the 
relations of the parties in either one of two different ways. 
The giver of the instrument may be discharged from his 
previous obligation either absolutely or conditionally. 

A may take the bill or note, and promise, in consideration may be an 
of it, expi-essly or impliedly to discharge X altogether from * ^ " ' 
his existing liabilities. A then relies upon his rights con- 
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Sard V. f erred by the instrament. and if it be dishonoured, must sue 
Rhodem . -^ ' *. . T» 

I M. & w. on it, and cannot revert to the original cause of action. But 

the presumption^ where a negotiable instrument is taken in 

lieu of a money payment, is, that the parties intended it to 

oroon- be a conditional discharge. Their position then is this: A 

dlBo^rge. baying certain rights against Z, has agreed to take a n^otiable 

^yerv. instrument instead of immediate payment^ or immediate 

5 Beav. 433. enforcement of his right of action ; so &r X has satisfied 

A^% claim. But if the bill be dishonoured at maturity, the 

consideration for J's promise has wholly failed and his original 

rights are restored to him. The agreement is 'defeasible 

upon condition subsequent ; ' the payment by X which is the 

consideration for the promise by ^ is not absolute, but may 

turn out to be, in &ct, no payment at all. 

Payment then consists in the performance either of an 

original or substituted contract by the deliyery of money, 

or of negotiable instruments conferring the right to receive 

money; and in this last event the payee may have taken 

the instrument in discharge of his right absolutely, or sub- 

SMjndg. ject to a condition (which will be presumed in the absence 

Parke, a of exprcssious to the contrary) that, if payment be not made 

Robinson, whcu the instrument falls due, the parties revert to their 

9*6. & c. original rights, whether those rights are, so far as the payee 

Sayer v. is coucemed, rights to the performance of a contract or rights 

5 B«av. 423. to satisfaction for the breach of one.^ 

Tender. 

Tender Tender is attempted Performance ; and the word is applied 

to attempted performance of two kinds, dissimilar in their 

IB of two results. It is applied to a performance of a promise to do 

something, and of a promise to pay something. In each 

case the performance is frustrated by the act of the party for 

_ , . whose benefit it is to take place. 

Tender o^ ~, . 

goods. Where in a contract for the sale of goods the vendor 

lu^o!)Iid, satisfies all the requirements of the contract as to delivery, 

593.' and the purchaser nevertheless refuses to accept the goods. 
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the Tender is discharged by such a tender of performance^ 

and may either maintain or def^d successfolly an action for S6&57 

the breach of the contract. * 37. 

But where the performance due consists in the payment Tender of 

payment, 
of a sum of money, a tender by the debtor, although it may 

form a good defence to an action by the creditor, does not 

constitute a discharge of the debt. 

The debtor is bound in the first instance ' to find out the Jaiton v. 

Mascall, 

creditor and pay him the debt when due ' : if the creditor will J3^^- * ^• 
not take payment when tendered, the debtor must neverthe- 
less continue always ready and willing to pay the debt. Then, 
when he is sued upon it, he can plead that he tendered it, Dixon v. 
but he must also pay the money into Court. 5 c. a 377. 

If he proves his plea, the plaintiff gets nothing but the 
money which was orig^ally tendered to him, the defendant 
gets judgment for his costs of defence, and so is placed in 
as good a position as he held at the time of the tender. 

Tender, to be a valid performance to this extent, must 
observe exactly any special terms which the contract may 
contain as to time, place, and mode of payment. And the 
tender must be an offer of money produced and accessible 
to the creditor, not necessarily of the exact sum, but of such 
a sum as that the creditor can take exactly what is due 
without being called upon to give change ^. 

^ The statutes which define legal tender are these : 3 & 4 Will. IV. 0. 9& 
$ 6, enacts that Bank of England notes are legal tender for any sum abore 
£$, except by the Bank itself! 

39 ft 30 Vict. c. 65. gives power to the Queen to proclaim that gold 
coinage of colonial mints should be legal tender throughout any part of 
her dominions specified in the proclamation. 

33 ft 34 Vict. c. 10. f 4, enacts that the coinage of the mint shall be legal 
tender as follows :— gold coins, to any amount ; silver coins, up to forty 
shillings ; bronze coins, up to one shilling. 



CHAPTER III. 



DiBoharge of Contract by Breach. 

Breach of ^^ ^^^ oi two parties to a contract breaks the obligation 

contract, ^jji^h the contract imposes, a new obligation will in every 

case arise^ a right of action conferred upon the party injured 

by the breach. Besides this, there are circumstances under 

which the breach will discharge the injured party from such 

performance as may still be due from him. 

Its result. But^ though every breach of the contractual obligation confers 

Breach ^ right of action upon the injured party, it is not every breach 

gives right that will discharge him from doing what he has undertaken 

not always to do under the contract The contract may be broken wholly 

*luuw ^^ ^ P*^ ' "^^ ^ "^ P*^' ^^ breach may or may not be 
sufficiently important to operate as a discharge ; or, if it be 
so, the injured party may choose not to regard it as a breach^ 
but may continue to carry out the contract, reserving to 
himself the right to bring action for such damages as he may 
have sustained. It is often very difficult to ascertain whether 
or no a breach of one of the terms of a contract discharges 
the party who suffers by it. 

By discharge we must understand, not merely the right 
to bring an action upon the contract because the other party 
has not fulfilled its terms, but the right to consider oneself 
exonerated from any further performance under the con- 
tract^ — the right to treat the l^;al relations arising from 
the contract as having come to an end, and given place to 
a new obligation, a right of action. 
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The discharge of contract is indicated with some precision Discharge 
by the pleadings in use before the Judicature Acts. Many y^j ^i^ 
of the cases which illustrate this part of the subject turn pi^j^l 
upon questions of pleadings and we shall find that the under- 
standing of the remedy, as often happens, is a material 
assistance to the ascertainment of the right. At the risk 
of a digression I will turn for a moment to this aspect of 
the question before us. 



§ 1. Pontion of parties where a Contract is discharged 
by Breach. 

In a contract between A and X, a breach by X might be Exonera- 
considered to be a discharge of the contract if A, in bringing ^rtorm- 
action upon it, was not required to allege that he had per- *^^- 
formed or endeavoured to perform that which was still due 
from him under the contract ; or if X could not successfully 
use such non-performance by A either as a cause of action 
or a ground of defence. 

And the test of such discharge by the default of X was the Right to 
acquisition of a right by u^ to sue for the value of what he ind^uatm 
had done, using the form of pleading known as indebitatus ^^^^^^^^^^' 
assumpsit. By this was set up a new contract arising from 
the use of money, goods, or services offered by the plaintiff 
and accepted by the defendant. 

This needs a short explanation* 

Before the Judicature Acts came into operation, it was 
possible for a plaintiff who sued on a contract arising on 
consideration executed, that is a promise, acted or uttered, to 
pay for money, goods, or services offered and accepted, to 
state his case in certain short forms known as the indebitatus 
counts. These, which were an adaptation of the action of Katun? of 
Assumpsit to the subject-matter of the action of Debt, merely eo^L*"^^^* 
stated a money claim existing for money due, goods supplied, co«nt». 
or services rendered. 

In certain cases these coui^f^ '^ere applicable to a claim 
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When arising oat of a special contract^ that is a contract arising 
to special upon express promises made on either side^ but they were so 
contract, applicable only where the contract was discharged by breach. 

If A had performed his promise in a contract made with X 

and nothing more remained for him to do^ and if X made 

default in the performance due from him, either wholly or in 

a vital term of his promise^ A might sue X not only upon 

the promise broken but upon a new and distinct contract 

arising upon the offer of that which he had done and its 

acceptance by X. The form of this last cause of action was 

indebUatus assumpsU^ X being indebted must be taken to have 

Beverley V. promUed. And this form was only applicable to a special 

cile'cSf contract when performed wholly or in part by one side and 

6A.&E.8a^ absolutely broken and so discharged on the other. 

A quafUum Where A had done a part^ though not all that he was bound 
tnerutt ^^ ^^ under the contract, and X committed a breach which 
amounted to a discharge, if that which A had done could be 
represented in a claim for money payment, he was entitled to 
sue, not only on the special contract, but in indebitatus as- 
sumpsit, for a quantum meruit or the value of so much as he 
had dona 

'If a man agrees to deliver me one hundred quarters of 
Best. c. J. com, and after I have received ten quarters, / decline taking 

in Mavor v, ^ * " 

J*gy[*«»3Bmg. ^fiy mare, he is at all events entitled to recover against me 

the value of the ten that I have received.' 

When it But the right to sue in this form on a quantum meruit 

mair be 

sued upon. ^ frequently and emphatically stated to depend on the &ct 

that the contract has been discharged. 

Hullev. 'It is said to be an invariably true proposition, that wherever 

a £ut,'?45/ 0^6 of the parties to a special contract not under seal has in an 
unqualified manner refused to perform his side of the contract, or 
has disabled himself from performing it by his own act, the other 
party has thereupon a right to elect to rescind it, and may, on 
doing so, immediatehf sue on a quantum meruU, for anything which 
az. ' he had done under it previously to the rescission.' 

It is possible that A may have done nothing under the 
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contract which can be estimated at a money value, or that 
the default made by X is not such as can be stated in the 
form of a money claim. Then if the breach amount to a 
discharge^ A is exonerated from such performance as may 
still be due from him, and is entitled to sue at once upon the 
special contract for such damages as he has sustained. 

The rules of pleading which have been issued under the Rulos of 
Judicature Act do not alter the relations of the parties, though court.™** 
the forms of pleading are shortened and a simple indorsement 
on the writ of summons may be substituted for the old 
indebitatus counts. 

Thus where a contract between A and X is discharged by Righto of 
the default of X, A may — charged. 

(a) Consider himself exonerated from any further perform- 
ance which may have been due on his part ; and successfully gjjjjj- 
defend an action brought for non-performance : 3 b. & s. 75". 

(P) Sue at once upon the contract for such damages as 
he has sustained by its breach, without being obliged to show ^J;^™[i. 
that such performance has been done or tendered by him : r7*Q.%.**i37. 

(y) If he has done all or a portion of that which he 
promised, so as to have a claim to a money payment for such 
performance, he may treat such a claim as due upon a new 
contract arising upon the promise which is understood from P'»ncW v. 
the acceptance of an executed consideration. * ^ing. 14. 

§ 2. Forms of Discharge hy Breach. 

We are now in a position to ask, What are the circum- 
stances which confer the rights just mentioned ? What is the 
nature of the breach which amounts to a discharge ? 

A contract may be broken in any one of three ways : Modes in 
a party to a contract (i) may renounce his liabilities under X^^ 
it, (a) may by his own act make it impossible that he should rightomay 
fulfil them, (3) may totally or partially fail to perform what 
he has promised. 

Of these forms of breach 1. ^ first two may take place 
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while the contract is still wholly executory, i. e. before either 
party is entitled to demand a performance by the other of 
his promise. The last can, of coarse, only take place at or 
during the time for the performance of the contract. 

We will therefore deal first with renunciation and impos- 
sibility created by the act of one party before and in the course 
of performance, and then with simple failure in performance. 

(i) BiscJiarge hy renunciation before performance is due. 

Renun- The parties to a contract which is wholly executory have 

before por- ^ right to something more than a performance of the contract 

is Xe**^^ when the time arrives. They have a right to the maintenance 

of the contractual relation up to that time, as well as to 

a performance of the contract when due. 

The renunciation of a contract by one of the parties before 
the time for performance has come, discharges the other, if he 
so choose, and entitles him at once to sue for a breach. 
aE.&B.678. Hochster V. Belatour is the leading case upon this subject 
A engaged Xupon the 12th of April to enter into his service 
as courier and to accompany him upon a tour ; the employ- 
ment was to commence on the ist of June, 1852. On the 
I ith of May A wrote to X to inform him that he should not 
require his services. X at once brought an action, although 
the time for performance had not arrived. The Court held 
p. 689. that he was entitled to do so. ' Where there is a contract to 
do an act on a future day, there is a relation constituted 
between the parties in the meantime by the contract, and 
they impliedly promise that in the meantime neither will do 
anything to the prejudice of the other inconsistent with that 
relation.' 

It would seem needless to imply a promise in order to give 
the plaintiff a right of action. A contract is a contract from 
the time it is made, and not from the time that performance 
of it is due ; if this is so, it is needless and clumsy to introduce 
into every contract an implied promise that, up to a certain 
period of its existence, it shall not be broken. 
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The sense of the mle is very clearly stated by Cockbum, fw«c v. 
C, J., in a case which goes somewhat further than Hochster v. i E»ch.' 114. 
LelatouT. In that case a time was fixed for performance, and 
before it arrived the defendant renounced the contract. In is a dis- 
Fro9t i\ Kwght performance was contingent upon an event e^^^if 
which might not happen within the lifetime of the parties. P^rfo*"- 

A promised to marry X upon his father s deaths and ^ con- 
during his father's lifetime renounced the contract; X was 
held entitled to sue upon the grounds explained above. 
'The promisee/ said Cockbum, C. J., 'has an inchoate right L.R.7Kxch. 

at p. 1 14. 

to the performance of the bargain, which becomes complete 
when the time for performance has arrived. In the meantime 
he has a right to have the contract kept open as a subsisting afid 
effective contract. Its unimpaired and unimpeached efficacy 
may be essential to his interesta' 

There are two limitations to this rule. 

The first is that the renunciation must deal with the entire But mu^t 
performance to which the contract binds the promisor. whole per- 

In Johnstone v. MiUing, a landlord covenanted to repair the ^o""«^"<^**» 
premises at a certain period of the tenancy. Before this 460. ' ' 
period arrived he repudiated the covenant, and the tenant 
at once claimed damages for breach of contract. The Court 
of Appeal doubted whether the rule in Hochster r. Lelatour 
was applicable to cases where the renunciation did not go 
to the whole of the contract. 

'The contract,' said Lord Esher, M. R., 'was the whole lease. 
The covenant in question is a particular covenant in the lease, not 
going to the whole consideration. If there were an actual breach 
of such a covenant at the time fixed for performance, such breach 
would not, according to the authorities, entitle the tenant to throw 
up his lease. That being so, I do not hesitate to say, though it is 
not necessary in this case to decide the point, that an anticipatory 
breach would not entitle him to do so, and that it does not api>ear 
to me that he could elect to rescind part of the contract' ^^^' ®* ^^* 

The second is that if the promisee will not accept the 
renunciation, and continues to insist on the x)erformance of 
the promise, the contract remaii^g in existence for the benefit 
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iind must and at the risk of both parties^ and if anything occur to dis- 

B3 ,1 charge it from other causes^ the promisor may take advantage 

diHcharge. ^f g^^j^ discharge. 

5E.&B.714. Thus in Avery v, Bowden^ A agreed with X by charter- 
party that his ship should sail to Odessa^ and there take 
a cargo from X's agent, which was to be loaded within 
a certain number of days. The vessel reached Odessa^ and 
her master demanded a cargo, but Z's agent refused to supply 
one. Although the days within which A was entitled to 
load the cargo had not expired^ his agent, the master of the 
ship, might have treated this refusal as a breach of contract 
and sailed away. A would then have had a right to sue 
upon the contract. But the master of the ship continued to 
demand a cargo, and before the running days were out — before 
therefore a breach by non-performance had occurred — a war 
broke out between England and Russia, and the performance 
of the contract became legally impossible. Afterwards A 
sued for breach of the charter-party, but it was held that 
as there had been no actual failure of performance before the 
war broke out (for the running days had not then expired), 
and as the agent had not accepted renunciation as a breach^ 

Aveij- V. X was entitled to the discharge of the contract which took 

5E.&B.714. place upon the declaration of war. 

(3) Iwj.099ihili1y ci-eated by one party before performance 
is due. 



iiii|x>»«i- If A, before the time for performance arrives, make it 
ciVatod impossible that he should perform his promise, the effect is 
befoi-e per- ^^ same as thouffh he had renounced the contract. 

forniaiice. o 

A promised to assign to X, within seven years from the 

date of the promise^ all his interest in a lease. Before the 

end of seven years A assigned his whole interest to another 

lovelock V. person. It was held that X need not wait until the end of 

Kranklyn, , 

B y. B. 371. seven years to bnng his action. 

*The plaintiff has a right to say to the defendant, Ton have 
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placed yourself in a situation in which you cannot perform what 
you have promised ; you promised to be ready during the period of 
seven years, and during that period I may at any time tender you 
the money and call for an assignment, and expect that you should 
keep yourself ready ; but if I now were to tender you the money, 
you would not be ready ; this is a breach of the contract.' 

The recent case of Si^uge v. Sjfnge affirms this rule. I'^' » Q- ^- 

(3) RenunciatioH in the course of performance. 

If daring the performance of a contract one of the parties Benuncu- 
by word or act openly and clearly refuses to continue tomgper- 
perform his part, the other party is forthwith exonerated '<^""«"<'*% 
from any further performance of his promise, and is at once 
entitled to bring action. 

In Cort V. The Amhergate Railway Cowpany, Cort contracted »7Q. b. 197. 
with the defendant Company to supply them with 3900 tons 
of railway chairs at a certain price. The chairs were to 
be delivered in certain quantities at specified dates. After 
1787 tons had been delivered, the Company desired Cort to 
deliver no more, as they would not be wanted. He brought 
an action upon the contract, averring readiness and willing- 
ness to perform his part, and that he had been prevented 
from doing so by the Company. He obtained a verdict, but 
the Company moved for a new trial on the ground that Cort 
should have proved not merely readiness and willingness to 
deliver, but an actual delivery of the chairs. 

The Court of Queen^s Bench held that where a contract 
was renounced by one of the parties the other need only show 
that he was willing to have performed his part 

' When there is an executory contract for the manufacturing and 
supply of goods from time to time, to be paid for after delivery, if 
the purchaser, having accepted and paid for a portion of the goods 
contracted for, gives notice to the vendor not to manufacture any 
more as he has no occasion for them and will not accept or pay for 
them, the vendor having been desirous and able to complete the 
contract, he may, without manufacturing and tendering the rest of i^e Ainb«r- 
the goods, maintain an action against the purchaser for breach of g^'^^'jl^^ 
contract.' mS. 
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Impossi- 
bility 
created 
during 
perfor- 
mance. 

Planch^ V. 
Colburn, 
8 Bing. X4. 



(4) Impo^sibilitf created by one party in the course of 
petformance. 

The rale of law is similar in eases where one party has by 
his own act made the contract impossible of performance. 

Planch^ was engaged by the Messrs. Colburn to write for 
£100 a treatise on 'Costume and Ancient Armour' to be 
published in a serial called 'The Juvenile Library.' He 
prepared his work at some expense and actually completed 
a portion of it, but before it was delivered the Messrs. Colburn 
had abandoned the ' Juvenile Library' on the ill-success of its 
first numbers. He sued them on the contract and also on 
a quantum meruit for the work and labour expended by him 
on his treatise. He thus set up two distinct contracts, the 
original executory contract for the breach of which he claimed 
damages, and a contract arising from the execution of work 
upon request, under which he claimed the value of so much 
as was done before the contract was put an end to by the 
plaintiff. 

It was argued that he could not recover upon the latter 
of these claims because, his part being unperformed, the 
original contract was not wholly at an end: but the Court 
held that the abandonment of the publication in question did 
put an end to the contract and effect a dischaige. 

* I agree,' said Tindal, Ck J., ' that, when a special contract is in 
existence and open, the plaintiff cannot sue on a quantum meruit ; 
part of the question here, therefore, was whether the contract did 
exist or not. It distinctly appeared that the work was finally 
abandoned; and the jury found that no new contract had been 
entered into. Under these circumstances, the plaintiff ought not to 
lose the fruit of his labour.' 

o Neil V. In a very recent case an Englishman was engaged by the 

[189SI 3 Q.B. captain of a war-ship owned by the Japanese Government to 

act as fireman on a voyage from the Tyne to Yokohama. In 

the course of the voyage the Japanese Government declared 

war with China^ and the Englishman was informed that 



8 Bing. 16. 
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a performance of the contract would bring him under the 
penalties of the Foreign Enlistment Act. It was held that 
he was entitled to leave the ship and sae for the wages agreed 
upon^ since the act of the Japanese Oovemment had made his 
performance of the contract legally impossible. 

(5) Breach by failure of pefformance. 

When one of two parties to a contract declares that he will Broach 
not perform his part, or so acts as to make it impossible for ^argo!" 
him to do so, he thereby releases the other from the contract 
and its obligations. One of two parties should not be required 
to tender performance when the other has by act or word 
indicated that he will not or cannot accept it, or will not or 
cannot do that in return for which the performance was 
promised. Nor will the Courts hold him any longer bound. 

But one of the parties may claim that though he has or only 
broken his promise wholly or in part the contract is notof^tifn. 
thereby brought to an end nor the other party discharge 
from his liabilities. We have then to ascertain whether the 
promise of the party injured was given conditionally on 
the performance by the other of that in which he has made 
de&ult. If it was, he is discharge from his promise: if 
it was not, he must perform his promise, and bring an action 
for the damage occasioned by the default of the other. 

Herein lies the distinction between conditional and inde- 
pendent promises. 

A condition may affect the performance of a promise, as Oondi- 
a condition 9ubsequent^ coneurreut, or preeedefiL 

If two parties agree that the promise of one shall cease to s&bse- 
bind him on the happening of a given event the promise is 
defeasible or liable to be annulled by a condition subsequent. 
The excepted risks of a charter-party, the condition of a bond, ante, p. 378. 
are the best illustration of conditions of this character. 

If two parties agree that the performance of their respective ooncur- 
promises shall be simultaneous, or at least that each shall be 
ready and willing to perform his promise at the same time, 
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then the performance of each promise is conditional on this 
concurrence of readiness and willingness to perform. In a sale 
of goods where no time is fixed for payment, the buyer must 
be ready to pay and the seller ready to deliver at one and the 
same time, 
precedent, Lastly^ when two parties make mutual promises the per- 
formance of one or both may depend upon a condition 
precedent. And here we must distinguish the condition the 
non-fulfilment of which suspends the operation of a promise, 
and the condition the non-fulfilment of which discharges the 
promisor from liability. 
(a) 8US- A may promise X for a certain consideration that he will do 

pensory, g^m^ g^^ or make some payment on the happening of a certain 
event. Until the event happens A remains bound by his 
promise, though not liable to its performance while the con- 
dition is unfulfilled ^. 
(6) vital. Or A may promise X that he will do or pay something 
in consideration that X promises to do or pay something, and 
the act or payment of X may be a condition precedent to the 
act or payment of A. Then, if X fails to do what he has 
premised, not only can A sue him for his breach of contract, 
but, since his promise was conditional on the performance by 
X of his undertaking, A is discharged from doing or paying 
that which he had promised. 

So we shall find that the discharge of contract by failure of 

performance involves questions of three sorts. 

Discharge (a) Two promises may each form the entire consideration 

of concur- ^01* the other — payment and delivery of goods; payment and 

altion^-'^^ conveyance of land. Are they independent of one another, so 

that if A fails to convey, X must still pay the purchase-money 

and sue for damage arising from the breach? Or are they 



' Illustrations of such suspensory conditions are to be found in pro- 
mises dependent on the act of a third party — buUding to be paid for upon 
architect's certificate : or in promises which await the lapse of a certain 
time — a debt with a fixed period of credit : or in promises which depend 
upon some act of the promisee-- demand or notice. 
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conditional upon one another, so that if A fails to convey, X 
may refuse to pay, and also sue for damages ? 

()3) Promises may be capable of more or less complete by virtual 
performance. Any failure of performance by X would give consi^erA. 
a right of action to A ; but would every failure, or what ^^^ ♦ 
extent of failure^ entitle A to say that the conditions under 
which he made his promise are broken, that the consideration 
for it has wholly failed^ and that he will not on his part 
perform that which he had undertaken to perform ? 

(y) The contract may be made up of several promises on by breach 
each side. Which of them, if any, do the parties consider to dit^on 
be vital to the contract ? \i A breaks one of these promises P"®®<*«"*- 
is X entitled to say that the performance which he promised 
was conditional on the fulfilment of the broken promise of i^ ? 
We have to ascertain by the construction of the contract 
whether this contract was a Condition or a Warranty. 

Ahwlute promises and concurrent conditions. 

An absolute promise means a promise made by J to X in 
consideration of a promise made by Z to ^, and in such 
a manner that the total failure in the performance of one 
promise does not discharge the other promisor. He must 
perform or tender performance of his promise and bring an 
action for such loss as he has sustained by the breach of the 
promise made to him. 

We may take an illustration from a case of the year 
1649:— 

' Ware brought an action of debt for £500 against Chappell Wan v. 
upon an indenture of covenants between them, viz. that Ware styiefiW. 
should raise 500 soldiers and bring them to such a port, and that 
Chappell should find shipping and victuals for them to transport 
them to Galicia; and for not providing the shipping and victuals 
at the time appointed was the action brought. The defendant 
pleaded that the plaintiff had not raised the soldiers at that time ; 
and to this plea the plaintiff demurs. Rolle, C. J., held that there 
was no condition precedent, but that they are distinct and mutual 
covenants, and that there may be several actions brought for them : 
and it is not necessary to give notice of the number of men raised. 
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for the number is known to be 500 ; and the time for the shipping 
to be ready is also known hj the covenants ; and you have your 
remedy against him if he raise not the men, as he hath against you 
Style, x86. for not providing the shipping.* 

By the words 'several actions' is meant that the breach 
of either covenant was a separate cause of action^ each being 
an absolute promise^ independent of the other. 

Modem decisions incline against the construction of 

promises as independent of one another. Where a time is 

definitely fixed for the performance of one promise and no 

date assigned for the performance by the other — if A and 

X agree that A will buy X'b property and pay for it on 

Tendency a certain day and no day is fixed for the conveyance by X — 

decisions, then X may sue for the money in default of payment on the 

day named^ and need not aver that he has conveyed or offered 

to convey the lands. But on the whole it is safe to say that^ 

in the absence of clear indications to the contrary^ promises^ 

Maitockv. each of which forms the whole consideration for the other. 

KingUke, . 

10A.&E.50. will be held to be Concurrent conditions. 
Concur- These are the antithesis of absolute promises. In the 
ditions. Contract for the sale of goods^ the rule of Common Law^ now 
s6 & 57 embodied in the Sale of Goods Act. was that, unless other- 

Vict, c 71. . ' 

^- >8. wise agreed; delivery of the goods and payment of the price 

are concurrent conditions. 

Morton agreed to buy a certain quantity of com from 
Lamb at a fixed price^ the com to be delivered in one month. 
It was not delivered and Morton sued for damages^ alleging 
that he had been always ready and willing to receive the 
corn. But the Court held that this was not enough to make 
a cause of action. He should have alleged that he was 
always ready and willing to pay for the com ; he might, for 

Morton V. aught that appeared on the pleadings^ have discharged the 

7 T. R. 125. defendant by his non-readiness to pay. 

4 B.&C.94*. Thus Bayley, J., in Bloxam v. Sanders, says : — 

at p. 948. < Where goods are sold, and nothing is aaid as to the time of the 

deliveiy or the time of payment, and eveiything the seller has to 
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do with them is complete, the property yestB in the buyer, so as to 
subject him to the risk of any accident which may happen to the 
goods, and the seller is liable to deliver them whenever they are 
demanded upon payment of the price ; but the buyer has no right 
to have possession of the goods till he pays the price* 



Divisible jJTOfnises and virtual faUure of consideration. 

We now come to cases in which it is alleged by one party Divisible 
to a contract that he is discharged from the performance of P^**°*^^* 
his part by the fact that the other party has failed to do his^ 
either wholly or to such an extent as to defeat the objects for 
which the contract was made. 

It is plain that a total failure by J to do that which was 
the 'entire consideration for the promise of X, and which 
should have been done before the performance of Z's promise 
fell due^ will exonerate X Bat it may be that A has done 
somethings though not all that he promised. Or the per- 
formance of a contract may extend over a considerable time 
daring which something has to be done by both parties^ as in 
the case of delivery of goods and payment of their price by 
instalments. In these cases we have to consider whether one 
party has so far made default that the consideration for which 
the other gave his promise has wholly &uled. 

The best illustrations of divisible promises are to be found Delivery 
in contracts to receive and pay for goods by instalments, ^nf by 
Where the instalments are numerous, extending over a con- ^^^^h 
siderable period of time, a default either of delivery or pay- 
ment would not appear to discharge the contract, though it 
must necessarily give rise to an action for damages. 

Where 6000 to 8000 tons of coal were agreed to be delivered Simpson v. 
in twelve monthly instalments, the buyer to send waggons to l. r.8Q.b. 
receive them, a default by the buyer who sent waggons for only Failure to 
158 tons in the first month, was held not to entitle the seller ***^^ ' 
to rescind the contract. 

In Freeth r. Burr there was a failure to pay for one l. r. 9 c. p. 
instalment of several deliveries of iron under an erroneous 
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faij^re to impression on the part of the buyer that he was entitled to 

^"^' withhold payment as a set-off against damages for non- 

delivery of an earlier instalment. In the Mersey Steel and 

9 App. Ca. Iron Co. v. Na^lor there was a similar failure to pay for an 
instalment under an impression that the appellant company 
having gone into liquidation there was no one to whom pay- 
ment could safely be made at the time the instalment fell 
due. In neither case was the seller held entitled to repudiate 
th£ contract by reason of the default. 

failure to On the other hand^ where iron was to be delivered in four 

doll vol* 

monthly instalments of about 150 tons each^ a failure to deliver 

R^^* 11^0^ ^^n 21 tons in the first month was held to discharge 

5H.Tn.x9. the buyer. 

Again, where 2000 tons of iron were to be delivered in three 

Honckv. monthly instalments, failure to accept any during the first 

7 Q.B.D.9a. month discharged the seller. 

<)ae8tioii8 The question to be answered in all these cases is one 

solved. of fact j the answer must depend on the circumstances of each 
case^ The question assumes one of two forms — does the 
failure of performance amount to a renunciation on his part 
who makes default ? or does it go so far to the root of the 
contract as to entitle the other to say^ * I have lost all that 
I cared to obtain under this contract ; further performance 
cannot make good the past default ' ? 

Wither! V. The answer to the question may be provided by the parties 
'88^' ^ ^' themselves. The party who makes the de&ult may so act as 

gj^oomerv. to Icavc uo doubt that he will not or cannot carry out the 

lis!^' ' ^ **' contract according to its terms. 

catterv. Or agaiu^ the parties may expressly agree that though the 

6 T. r! 3ao. promises on both sides are in their nature divisible, nothing 
shall be paid on one side until after entire performance has 
taken place on the other. In such case the Courts are 
relieved of the task of interpretation. 

' This is substantially the mode in which the legislature has stated the 
problem in the Sale of Goods Act, $ 31. See Chalmers, Sale of Goods 
Act, p. 64. 
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But the difSculty may present itself in other forms. In a Inoom-^ 

«v1a^a DAP' 

charter-party containing a promise to load a complete cargo formal^, 
the contract is not discharged because the caigo loaded is 
not complete. The charterer must pay freight for so much 
as has been delivered. 

* The delivery of the cargo is in its nature divisible, and therefore 
I think it is not a condition precedent, but the plaintiff is entitled 

to recover freight in proportion to the extent of such delivery ; leaving Jj^^nj^,!^* 
the defendant to his remedy in damages for the short delivery.' ><> £»»(* 30^- 

Again, a term in a contract of charter-party that a ship 
should arrive at a cerikain place at a certain day, or should use 
all due diligence to arrive as soon as possible, is one which 
admits of greater or less failure in performance, and according 
to the circumstances such failure may or may not discharge 
the charterer. 

* Not arriving with due diligence or at a day named is the Jackson v. 
subject of a cross-action only. But not arriving in time for the Marine 
voyage contemplated, but at such a time that it is frustrated, is tiol co!"l^"r. 10 
onlj^ a breach of contract but discharges the charterer,* C. P. 148. 

The contract for the sale of goods furnishes further illus- Sale of 
trations, though the matter is somewhat complicated by the ^ ° ' 
distinction between the bargain and sale of specific goods and failure of 
the executory contract of sale. ^^ ^™" 

In a contract for the sale of goods which are not specific where 
the buyer may protect himself by express conditions precedent ^not 
as to quality and fitness of the goods, and with these we are «P®<5»fi«» 
pot here concerned. But he is also protected by implied 
conditions which secure him, if he has been unable to inspect 
the goods, from being required to accept an article different Jonesv.ju^t, 

L. R. 3 Q. B. 

to that which he bargained for, or practically worthless and ^s- 
unmarketable. 

The Common Law on this subject has now been superseded 
by the Sale of Goods Act, §§ i^, 14. Where goods are sold sfi&s? vict. 
by description there is an implied condition that they should 
correspond to the description ^ ; where they are bought for 

* Chalmers, Sale of Goods Act, pp. 27, a8. Where the sale is by sample 
and the contract contains a description of the article sold, the description 
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a particular purpose communicated by the buyer to the seller 
there is an implied condition that they are reasonably fit for 
that purpose: where the buyer has no opportunity of 
examining the goods there is an implied condition that they 
are of a merchantable quality. 

These ' implied conditions ^ ' go to the root of performance, 
and their non-fulfilment is a virtual failure of consideration. 
If A agrees to buy beef of X the contract is not performed by 
the supply of mutton, or of an article unfit for human food. 

Where Where specific goods are sold, that is to say, ' g^ods identified 

specific!* and agreed upon at the time the contract of sale is made/ 
the property passes to the buyer ; he cannot thereafter reject 
the goods for non-conformity to the description given at the 
time of sale. He is left to obtain such damages as he may 
have suffered by the seller's default ; and this, if the goods 

56 & 57 Vict, should prove wholly valueless^ may represent the whole amount 
* * of the price paid. 

The position of the buyer is the same if he has accepted 
goods which at the time of the sale were not specific, and 
which he might therefore have rejected if their worthlessness 
had been apparent. Such would be the case of seed sold as 
'new growing seed/ which turned out wholly unproductive 

Pottitonv. when sown. The buyer in such a case was held entitled 

9B.1?C2S9. to recover the whole price. 

Where the property in the goods has not passed to the 
buyer he is discharged by failure of any of the ' implied condi- 
tions/ that is, by virtual failure of consideration. He may 
reject the goods, and may further bring an action for such 
damage as he has sustained. 

Where the property in the goods has passed to the buyer 

Nichol V. and not the sample is the test of performance. If sample and description 
kJexcIi. ioi. ^I'ff®*'* ***® buyer may reject the goods, though they correspond with the 

sample if they do not correspond with the description. 
Chanter v. ^ Tlie Act has happily superseded the use for this purpose of the term 
r^l! & >V 'implied warranty,' a use loug ago emphatically condemned by Lord 
4v'4- Abinger, though it survived till 1894, to the confusion of all terminology 

relating to the contract of sale. 
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he is not discharged though the goods turn out to be worthless ; |t««t v. 
he must keep the goods, but he may bring an action for money "J^- * -^• 
paid under the contract in so far as it is in excess of the value 
of the goods^ and for any further damage occasioned by the 
breach of warranty. 

Conditions and Warranties^ or vital and subsidiary promises. 

Under the previous heading I have shown that where 
promises admit of more or less complete performance and 
default is made on one side, the Courts must determine 
whether or no that default amounts to a renunciation of the 
contract by the party making it, or so frustrates the objects 
of the contract as to discharge the party injured from his 
liabilities. 

But contracts are often made up of various statements and 
promises on both sides, differing in character and in impor- 
tance; the parties may regard some of these as vital, others as 
subsidiary, or collateral to the main purpose of the contract. 
Where one of these is broken the Court must discover, from 
the tenour of the contract or the expressed intention of the 
parties, whether the broken term was vital or not. 

If the parties regarded the term as essential, it is a Condi- 
tion: its faihire dischaiges the contract. If they did not 
regard it as essential, it is a Warranty : its failure can only 
give rise to an action for such damages as have been sustained 
by the failure of that particular term. 

A Condition Precedent, in this sense, may be defined as a Condition 
statement or promise, the untruth or failure of which discharges ^^^^ 
the contract. 

A Warranty is a more or less unqualified promise of Warranty, 
indemnity against a failure in the performance of a term in 
the contract ^ 

^ This view of the distinction between Condition and Warranty is sub- 
stantially adopted in the Sale of Goods Act, 1893, so far as that particular 
species of contract is concerned. See §§ 10-15, and Chalmers, Sale of 
Gk>ods Act, Appendix ii. 
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Yiui Warranty and Condition alike are parts, and only parts, of 

Htatement. x.-.. - .. J^' 

a contract consisting m vanoos terms. 

Bearing in mind that a condition may assume the form 
either of a siatement or of a promise, we find a good illustration 
3B.&S.75Z. of such a vital term in Behn v. Burnesi, where a ship was 
stated in the contract of charter-party to be ' now in the 
port of Amsterdam/ and the fact that the ship was not in 
that port at the date of the contract discharged the charterer. 
A promise vital to the contract is illustrated by the case of 
. M. & G. Glaholm V. Hays. A vessel was chartered to go from England 
.to Trieste and there load a cargo, and the charter-party con- 
Vital tained this clause : ' the vessel to sail from England on or 
condition. 

before the 4th day of February next.^ The vessel did not 

sail for some days after the 4th of February, and on its 
arrival at Trieste the charterer refused to load a cargo and 
repudiated the contract. The judgment of the Court was 
thus expressed : — 

Glaholm V. 'Whether a particular clause in a charter-party shall be held to 
3 M. & G. be a condition upon the non- performance of which by the one party 
^^' the other is at liberty to abandon the contract and consider it at 

an end, or whether it amounts to an agreement only, the breach 
whereof is to be recompensed by an action for damages, must de- 
pend upon the intention of the parties, to be collected in each 
particular case from the terms of the agreement itself, and from 
the subject-matter to which it relates. . . . Upon the whole, we 
think the intention of the parties to this contract sufficiently ap- 
pears to have been, to insure the ship's sailing at latest by the 4tb 
of February, and that the only mode of effecting this is by holding 
the clause in question to have been a condition precedent' 

* 
Warranty. The nature of a warranty as compared with a condition pre- 

iQ. B. D. cedent is illustrated by the case of Bettini v. Gye. Bettini 

183. ^ " ^ , "^ ^ 

entered into a contract with Gye, director of the Italian 
Condition Opera in London, for the exclusive use of his services as 

and * . . .1,1. 

warranty, a smger m operas and concerts for a considerable time and 
on a number of terms. Among these terms was an under- 
taking that he would be in London six days at least before 
the commencement of his engagement, for rehearsals. He 
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only arrived two days before his engagement commenced^ and 
Gye thereupon threw up the contract. 

Blackburn^ J., in delivering the judgment of the Court 
described the process by which the true meaning of such 
terms in contracts is ascertained. 

First he asks, does the contract give any indication of the 
intention of the parties ? 

*. Parties may think some matter, apparently of very little im- B«ttiniv. 
portance, essential ; and if they sufficiently express an intention to , 1q!b. d. 
make the literal fulfilment of such a thing a condition precedent, '^^* 
it will be one : or they may think that the performance of some 
matter apparently of essential importance and prima facie a con- 
dition precedent is not really vital, and may be compensated for in 
damages, and if* they sufficiently expressed such an intention, it 
will not be a condition precedent/ 

He finds in the contract no such expression of the intention 
of the parties; this being so^ the interpretation of the disputed 
term remained for the Court. It was held that the term as 
to rehearsals was not vital to the contract^ and was not 
a condition precedent: its breach did not operate as a dis- 
charge and could be compensated by damages. 

I have called a warranty ' a more or less unqualified Warranty.^ 
promise.^ The phrase can be illustrated by the contract 
between a railway company and its passengers. It is some- 
times said that a railway company as a common carrier 
warrants the safety of a passenger's luggage, but does not 
warrant his punctual arrival at his destination in accordance 
with its time tables. In the true use of the term warranty, 
as distinct from condition, the company warrants the one just 
as much as it warrants the other. In each case it makes RichwU v. 

L.B.&S. c 

a promise subsidiary to the entire contract, but in the case ^* b%^^» 

of the luggage its promise is qualified only by the excepted 

risks incident to the contract of a common carrier : in the Le Blanche 

' V.L.&N.W. 

case of the time table its promise amounts to no more than f^pij^.^^' 
an undertaking to use reasonable diligence to ensure punctu- 
ality. The answer to the question whether a promise is or is 
not a warranty does not depend on the greater or less degree 

X 
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of diligence which is exacted or undertaken in the performance 
of itj but on the mode in which the breach of it affects the 
liabilities of the other party. 

It is right to observe that the word warranty is used in a 
great variety of senses ^, but I would submit that its primary 
meaning is that which I have assigned to it. ^ A warranty is 
an express or implied statement of something which the party 
undertakes shall be a term in the contract and though part of 
the contract collateral to the express object of it.' 



A breach One cause of the confusion which overhangs the use of the 

^ For the purposes of the contract for the Sale of Goods the sense in 
which I have used the word u?arra9iiy is adopted in the Sale of Goods Act, 
§ 6a, but it may be worth setting out some of the uses of the term to be 
found in the Reports : — 

(i) It is used as equivalent to a condition precedent in the sense of 
a descriptive statement vital to the contract. Behn v, Bumeas^ 3 B.& S. 751. 

(9) It is used as equivalent to a condition precedent in the sense of 
a promise vital to the contract. Behn v. Bumess. 

(3) It is used as meaning a condition the breach of which has been 
acquiesced in, and which therefore forms a cause of action but does not 
create a discharge. Behn v. Bumess, 

(4) In relation to the sale of goods it is used as an independent sub- 
sidiaiy promise, ' collateral to the main object of the contract the breach 
of which gives rise to a claim for damages, but not to a right to reject the 
goods.' Chanter v. Hopkins, 4 M. & W. 404. 

(5) In relation to the sale of goods, warranty is used for an express 
promise that an article shall answer a particular standard of quality ; 
and this promise is a condition until the sale is executed, a warranty 
aft«r it is executed. 

(6) Implied toarraniy is a term used very often in such a sense as to 
amount to a repetition by implication of the express undertaking of one 
of the contracting parties. Thus there was said to be an implied warranty 
in an executory contract of sole that goods shall answer to their specific 
description and be of a merchantable quality. This is now an implied 
condition. Sale of Gooda Act, §§ 13, 14. 

Implied warranty of title has been a vexed question, and there are con- 
flicting cases. (EichoU v. Bannister, 17 C. B., N.S. 708; Baguely v. Hawteyy 
L. R. 9 C. P. 695.) In the contract of sale of goods, the undertaking of 
title is now an * implied condition,* 

Implied warranty of authority is the undertaking which a professed 
agent is supposed to give to the party with whom he contracts, that he 
has the authority which he professes to have. Implied warranty of 
possibility is a supposed undertaking that a promise is not impossible of 
performance. 
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term warranty arises from the rule that a condition mayofcondi- 
change its character in the course of the i)erformance of a con- it^^to'a"^ 
tract ; and that a breach which would have effected a discharge warranty, 
if treated as such at once by the promisee, ceases to be such if 
he goes on with the contract and takes a benefit under it. It gn^^es v. 
is then called a warranty ^. g'^xhu 7x7. 

This aspect of a condition precedetit is pointed out by 
Williams, J., in BeAn v. Bumess^ where he speaks of the 3 b. & s. 
right of the promisee^ in the case of a broken condition, to 
repudiate the contract, ^provided it has not already been 
partially executed in his favour;' and adds that if after 
breach the promisee continues to accept performance^ the 
condition loses its effect as such, and becomes a warranty in 
the sense that it can only be used as a means of recovering 



The case of Pud r. Lowie illustrates this rule. A vessel 3«l.j.q.b. 

179. 

was chartered for a voyage to Sydney ; the charterer promised 

to pay £1550 in full for this use of the vessel on condition of 

her taking a cargo of not less than 1000 tons weight and 

measurement. He had the use of the vessel as agreed upon ; 

but she was not capable of holding so large a cargo as had 

been made a condition of the contract. He refused to pay the 

sum agreed upon, pleading the breach of this condition. The 

term in the contract as to weight and bulk of cargo was 

held to have amoimted, in its inception^ to a condition. 

Blackburn, J., said : — 

' If when the matter teas still executory, the charterer had refused 
to put any goods on board, on the ground that the vessel was not 
of the capacity for which he had stipulated, 1 will not say that he 
might not have been justified in repudiating the contract altogether; 
and in that case the condition would have been a condition prece- 
dent in the full sense.* ib. iSx. 

But he adds : — 

' Is not this a case in which a substantial part of the considera- 
tion has been received? And to say that the failure of a single 

* See 56 & 57 Vict, c 71. §§ 11, 53, and Chalmers, Sale of Goods Act, 
PP- as, 34, 99, 100. 

X 2 
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ton (which would be enough to support the plea) is to prevent the 
defendant from being compelled to pay anything at all, would be 
deciding contrary to the exception put in the case of Behn v, 
Bumess.* 



§ 3. Remedies for Breach of Contract. 

Remedies Having endeavoured to ascertain the rules which govern 
or reac . ^j^^ discharge of contract by breach, it remains to consider 
the remedies which are open to the i)er8on injured by the 
breach. 

If the contract be dUeharged by the breach^ the person 
injured acquires or may acquire, as we have seen, three 
• distinct rights: (i) a right to be exonerated from further 
performance ; {%) a right, if he has done anything under the 
contract, to sue upon a quantum meruit, a cause of action 
distinct from that arising out of the original contract, and 
based upon a new contract originating in the conduct of the 
parties ; (3) a right of action upon the contract, or term of 
the contract, broken. 

But we have done with breach of contract as effecting a 

discharge. We may now consider generally what are the 

remedies open to a person who is injured by the breach of 

a contract made with him, whether or no that breach discharges 

Damages, him from further performance. The remedies are of two 

kinds: he may seek to obtain damages for the loss he has 

Specific sustained ; or he may seek to obtain a decree for specific 

ance?^"* Performance, or an injunction^ to enforce the promised acts or 

forbearances of the other party. 

But there is this difference between the two remedies : 
every breach of contract entitles the injured party to damages^ 
though they be but nominal ; but it is only in the case of 
certain contracts and under certain circumstances that specific 
performance or an injunction can be obtained. 

The topic is one which barely comes within the scope of 
this work: but I will endeavour to state briefly some 
elementary rules which govern the two remedies in question. 
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Damages. 

When a contract is broken and action is brought upon it^-— 
the damages being nnliqaidated^ that is to say unascertained in 
the terms of the contract^ — ^how are we to arrive at the amount 
which the plaintiff^ if successful, is entitled to recover ? 

(i) 'The rule of the Common Law is, that where a party Parke, 6., 

. - , _ , , p t . I. »" Robinson 

sustains a loss by reason of a breach of contract, he is, so far v. Harmao, 

^ ^ , • ' xExch. 8S5. 

as money can do it, to be placed in the same situation, with Damages 

respect to damages, as if the contract had been performed/ repent 

Where no loss accrues from the breach of contract, ^^^ ™«- 

taijied ; 
the plaintiff is nevertheless entitled to a verdict, but for 

nominal damages only, and ^ nominal damages, in fact, mean 

a sum of money that may be spoken of, but that has no Mauie, j., 

. . in Beaumont 

existence m point of quantity/ And so m an action for the v.Grgithead, 
non-payment of a debt, where there is no promise to pay 
interest upon the debt, nothing more than the sum due can 
be recovered; for the possible loss arising to the creditor 
from being kept out of his money is not allowed to enter 
into the consideration of the jury in assessing damages, unless 
it was expressly stated at the time of the loan to be within 
the contemplation of the parties. But by 3 & 4 Will. IV. 
c. 42. §§ 2&8, 29 a jury may allow interest at the current rate 
by way of damages in all cases where a debt or sum certain 
was payable by virtue of a written instrument, or if not so 
payable was demanded in writing with notice that interest 
would be claimed from the date of the demand. 

(2) The rule laid down by Parke, B., in Robinson t;. so far as it 
Barman must be taken subject to considerable limitations ^^q^q^. 
in practice. Pj»«- 

The breach of a contract may result in losses which parties, 
neither party contemplated, or could contemplate at the time 
that the contract was entered into. In such a case the 
damages to which the plaintiff is entitled are no more than Hadiey v. 
might have been supposed by the parties to be the natural 9 £xch. 354. 
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Grebert Tcsult of a breach of the contract. In determining the 

Borgnisv. , ... • j* 

f^^B* D ™^^^^^ ^^ damages — as m determmmg the meamng of a 
®5- contract — where the parties have left the matter doubtful we 

ask what would have been in the contemplation of a reason- 
able man when the contract was made. 
Ezcep- A special loss which would not naturally and obviously flow 

slT^d b^ ^^ ^^^ breach, must, if it is to be recovered, be matter of 

matter of express terms in the makins: of the contract. 

special ^ ^ °^ 

terms. In Horne v. Midland Railway Company^ the plaintiff being 

?.li*?n^"™' under contract to deliver shoes in London at an unusually 

M?dk^d high price by a particular day, delivered them to the de- 

L. R. 8 a p! fendants to be carried, with notice of the contract only as to 

the date of delivery. The shoes /were delayed in carriage^ 

and were consequently rejected by the intending purchasers. 

The plaintiff sought to recover, besides the ordinary loss for 

delay, the difference between the price at which the shoes 

were actually sold and that at which they would have been 

sold if they had been punctually carried. It was held that 

this damage was not recoverable, unless it could be proved 

that the Company undertook to be liable for the exceptional 

loss which the plaintiff might suffer from an unpunctual 

delivery. 



Damages (3) Damages for breach of contract are by way of com- 
of contract P®^^^^^^ and not of punishment. Hence a plaintiff can 

not vin- never recover more than such pecuniary loss as he has 
dictiYe. . * "^ 

sustained, subject to the above rules. 

Finiayv. To this rulc thc breach of promise of marriage is an 

*°Q-^^- exception; in such cases the feelings of the person injured 

are taken into account, in addition to such pecuniary loss as 

can be shown to have arisen. 

Assess- ' (4) The parties to a contract not unfrequently assess the 

parUes.^ damages at which they rate a breach of the contract by one 

or both of them, and introduce their assessment into the 

terms of the contract. Under these circumstances arises the 

distinction between penalty and liquidated damages, which 
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we have already dealt with in considering the eonstraetion s«« p. 970. 
of contracts. 

(5) Difficulty in assessing damages does not disentitle in Robinson 

, „ , V. Harman, 

a plaintiff from having an attempt made to assess them. > Ex. 855. 

A manufacturer was in the habit of sending specimens of Difficulty 



his goods for exhibition to agricultural shows, and he made mentmuBt 
a profit by the praetice. He entrusted some such goods to ^ °^®* ^^ 
a railway company, who promised the plaintiff, under circum- 
stances which should have brought his object to their notice, 
to deliver the goods at a certain town on a fixed day. The 
goods were not delivered at the time fixed, and consequently 

were late for a show at which they would have been exhibited. Simpson v. 

•^ L. & N. w. 

It was held that though the ascertainment of damages was f 5%*^!^ °' 
difficult and speculative, the difficulty was no reason for not ^^^' 
giving any damages at all. 

And further, the plaintiff is entitled to recover for pro- 
spective loss arising from a refusal by the defendant to 
perform a contract by which the plaintiff would have profited. 
Thus where a contract was made for the supply of coal by 
the defendants to the plaintiff by monthly instalments, and 
breach occurred and action was brought before the last instal- 
ment fell due, it was held that the damages must be calculated 
to be the difference between the contract price and the nxarket 
price at the date when each instalment should have been 
delivered, and that the loss arising from the non-delivery 
of the last instalment must be calculated upon that basis. Roper v. 

Johnson, 

although the time for its delivery had not arrived. 1- r. 8 c. p. 

Specific Performance and Injunction, 
Under certain circumstances a promise to do a thing may be 

enforced by a decree for specific performance, and an express 

or implied promise to forbear by an injunction. 

These remedies were once exclusively administered by the Specific 

Chancery. They supplemented the remedy in damages offered ance^a"' 

by the Common Law, and were gronted at the discretion of the ™**^r o^ 

•^ . . grace. 

Chancellor acting as the administrator of the king^s grace. 
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When It will be enough here to illustrate the two main charac- 

teristics of these remedies — that they are supplementary — 
that they are discretionary. 

(i) Where damages are an adequate remedy^ specific per- 
formance will not be granted 

Ryanv. 'The remedy by specific performAnce was invented, and has been 

Tontine cautionsly applied, in order to meet cases where the ordinary remedy 
[is^'f Ch.' ^y ^^ action for damages is not an adequate compensation for breach 
atp.x26. of contract. The jurisdiction to compel specific performance has 
always been treated as discretionary and confined within well-known 
rules.* ♦ 

Damages may be a very insufiicient remedy for the breach 
of a contract to convey a plot of land: the choice of the 
intending purchaser may have been determined by considera- 
tions of profit^ healthy convenience, or neighbourhood : but 
damages can usually be adjusted so as to compensate for 
a failure to supply goods. In the latter case, therefore, the 
Chancery would decree the specific performance only in the 
case of chattels possessing a special beauty^ rarity, or interest. 

It is only by statute^ and in the case of a breach of contract 
to deliver ttpecific goods, that the Court may direct the 
56 & 57 Vict, contract to be performed specifically without allowing the 
seller an option to retain the goods and pay damages. 

(a) "Where the Court cannot supervise the execution of the 
contract specific performance will not be granted. 

If the Court endeavoured to enforce a contract of employ- 
ment^ or a contract for the supply of goods to be delivered by 
instalments, it is plain ^ that a series of orders and a general 
superintendence would be required which could not con- 
woiver. veniently be undertaken by any Court of Justice/ and ' the 

Hampton ^ ^ > 

^"ftJi^w ^^^ *^^ ^^y where it can perform the very thing ia 

L.*R^x6 Eq? ^^ tcrms spccifically agreed upon.' 

^39. (2) Unless the contract is * certain, fair, and just/ specific 

performance will not be granted. 

It is here that the discretionary character of the remedy is 

most strongly marked. It does not follow that specific 
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performance will be granted although there may be a contract 

actionable at Common Law, and although damages may be 

no adequate compensation. The Court will consider the Webster v. 

general fairness of the transaction and refuse the remedy Bcav.' 68. 

if there is any suspicion of sharp practice on the part of the 

suitor. 

Akin to this principle is the requirement that there must 
be mutuality between the paHies. This means that at the 
time of making the contract there must have been considera- Kekewidi v. 
tion on both sides or promises mutually enforceable by theiD. m.&g. 
parties. Hence specific performance of a gratuitous promise /« re Lucan, 
under seal will not be granted ; nor can an infant enforce 47a- 
a contract by this remedy. His promise is not enforceable Fiizht v. 

.... 1 BoUand, 4 

against himself^ though he might bring action upon it m the Russ. 998. 
Queen's Bench Division of the High Courts and ^it is 
a general principle of Courts of Equity to interfere only 
where the remedy is mutual.' 

An injunction may be used as a means of enforcing a simple Injunc- 
covenant or promise to forbear. Such would be the case ' 
of building covenants described earlier, restraining the use ante, p. 251. 
of property otherwise than in certain specified manner. 

Or it may be the only means of enforcing the specific when 
performance of a covenant where damages would be an ' 

inadequate remedy, while to enforce performance of the cove- 
nant would involve a general superintendence such as the ciegg v. 
Court could not undertake. Thus a hotel keeper who obtained ch. aVa. 
a lease of premises with a covenant that he would buy beer 
exclusively of the lessor and his assigns was compelled to 
carry out his covenant by an injunction restraining him 
from buying beer elsewhere. 

Lumlejf V. Wagner is an exti*eme illustration of the principle, x d. m.&g. 
Miss Wagner agreed to sing at Lumley^s theatre, and duriug 
a certain period to sing nowhere else. Afterwards she made 
a contract with another person to siug at another theatre, and 
refused to perform her contract with Lumley. The Court 
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refused to enforce Miss Wagner's positive engagement to sing 

at Lumley's theatre^ but compelled performance of her promise 

not to sing elsewhere hj an injunction. 

or refused. Here there was an express negative promise which the 

Court could enforce, and it has been argued that an express 

positive promise gives rise to a negative undertaking not to do 

anything which should interfere with the performance of this 

Fry^ Specific promise. But the Court is apparently disinclined to carry 

iid^ *^ any further the principle of Lumley v. Wagner. 

The case has been said to be ' an anomaly to be followed in 
cases like it^ but an anomaly which it would be very dangerous 
to extend.' 

Where a person employed by a Company as manager 
agreed to 'give the whole of his time to the Company's 
business/ and afterwards gave some of his time to another, 
and a rival. Company, an injunction to restrain him from 
so doing was refused. 

* I think,* said Lindley, L. J., ' the Court will generally do much 

more harm by attempting to decree specific performance in cases 

of personal service than by leaving them alone : and whether it is 

attempted to enforce these contracts directly by a decree for specific 

performance or indirectly by an injunction, appears to me to be 

immaterial. It is on the ground that mischief will be done at all 

events to one of the parties, that the Court declines in cases of this 

ChemTcai Co. kind to grant an injunction, and leaves the party aggrieved to such 

hs^xYa Ch?' remedy as he may have apart from the extraordinary remedy of 

(C. A.) 428. injunction.' 

And this principle will be acted upon although a stipulation, 

affirmative in substance, is couched in a negative form. An 

employer stipulated with his manager that he would not 

require him to leave the employment except under certain 

Fo^IiK circumstances. It was held that such an undertaking could 

654. ^ not be enforced by an injunction to restrain the employer 

from dismissing the manager. 
Effect of Though an equitable claim or counter-claim may be asserted 
Xct^^ i^ *^^y Division of the High Court of Justice, there is assigned 
36 & 37 Vict, to the Chancery Division, as a special department of its 

sub-i 3. 
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business^ suits for ^ specific performance of contracts between 
vendors and purchasers of real estate, including contracts for 
leases/ A suit for specific performance, if brought in any 
other than the Chancery Division^ would be transferred to 
that Division by an order of the Court. 

§ 4. Discharge cf Right of Action arising from 
Breach of Contracts 

The right of action arising from a breach of contract can Diacharge 
only be discharged in one of three ways : — action, 

{a) By the consent of the parties. 

{b) By the judgment of a Court of competent jurisdiction. 
{c) By lapse of time. 

{a) Discharge hy consent of the parties* 

This may take place either by Release or by Accord and 
Satisfaction ; and the distinction between these two modes 
of discharge brings us back to the elementary rule of con- 
tract, that a promise made without Consideration must^ in 
order to be binding, be made under seal. A Release is a by Release, 
waiver, by the person entitled, of a right of action accruing 
to him from a breach of a promise made to him. 

In order that such a waiver should bind the person making 
it, it is necessary that it should be made under seal; other- 
wise it would be nothing more than a promise, given without 
consideration, to forbear from the exercise of a right. 

To this rule bills of exchange and promissory notes form 
an exception. We have already seen that these instruments ante, p. 275. 
admit of a parol waiver before they &11 due. One who has 
a right of action arising upon a bill or note can discharge it 
by an unconditional gratuitous renunciation, in writings or by 45 & 46 vkt. 
the delivery of the bill to the acceptor. 

Accord and Satisfaction is an agreement, not necessarily by Accord 
under seal, the effect of which is to discharge the right of ^cti^***" 
action possessed by one of the parties to the agreement. In 
order to have this effect there must not only be consideration 
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for the promise of the party entitled to sue, but the eon- 
sideiution must be executed in his favour. Otherwise the 
agreement is an accord without a satufuction. The promisor 
must have obtained what he bargained for in lieu of his right 
of action, and must have obtained something more than a new 
arrangement as to the payment or discharge of the existing 
liability. 

The satisfaction may consist in the acquisition of a new 
right against the debtor, as the receipt from him of a negoti- 
able instrument in lieu of payment ; or of new rights against 
the debtor and third parties, as in the case of a composition 
with creditors ; or of something different in kind to that 
which the debtor was bound by the original contract to 
perform ; but it must have been taken by the creditor as 
satisfaction for his claim in order to operate as a valid 
discharge. 

[d) Discharge hy the judgmetit of a Court of competent 
jurisdiction. 

The judgment of a Court of competent jurisdiction in 
the plaintiff^s favour discharges the right of action arising 
from breach of contract. The right is thereby merged in 
the more solemn form of obligation which we have dealt with 
elsewhere as one of the so-called Contracts of Record. 

The result of legal proceedings taken upon a broken con- 
tract may thus be summarized : — 

The bringing of an action has not of itself any effect in 
discharging the right to bring the action. Another action 
may be brought for the same cause in another Court ; and 
though proceedings in such an action would be stayed, if 
they were merely vexatious, upon application to the summary 
jurisdiction of the Courts, yet if action for the same cause 
be brought in an English and a foreign Court, the fact that 
the defendant is being sued in the latter would not in any 
way help or affect his position in the former. When judgment 
is given in an action, whether by consent, or by decision 
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of the Courts such a judgment discharges the obligation ex forte 
by estoppel. The plaintiff cannot bring another action for the England. 
same cause so long as the judgment stands. The judgment by way of 
may be reversed by the Court, in which ease it may be entered ®8*^PP®^» 
in his &vour, or else the parties may be remitted to their 
original positions by a rule being obtained for a new trial 
of the case. 

But such estoppel can only result from an adverse judg- 
ment if it has proceeded upon the merits of the case. If a 
man &il because he has sued in a wrong character^ as executor 
instead of administrator ; or at a wrong time, as where action 
is brouerht before a condition of the contract is fulfilled, such Palmer v. 

. . • . . Temple, 

as the expiration of a period of credit in the sale of goods, 9 a. & e. 

a judgment proceeding on these grounds will not prevent him 

from succeeding in a subsequent action. 

If the plaintiff get judgment in his favour, the right of by way of 

action is discharged and a new obligation arises, a form of the ' 

so-called Contract of Record. It remains to say that the p- 49. 

obligation arising from judgment may be discharged if the 4 & 5 Anne, 

judgment debt is paid, or satisfaction obtained by the creditor 

from the property of his debtor by the process of execution. of execu- 
tion. 

(c) Lapse of Time. 

At Common Law lapse of time does not affect contractual p«;Lo«^ 

* Selborne, 

rights. Such rights are of a permanent and indestructible r^"*"^ ^o. 
character, unless either from the nature of the contract, orRa^^ayCa,* 
from its terms, it be limited in point of duration. 567. '^ 

But though the rights possess this permanent character, 
the remedies arising from their violation are, by various 
statutory provisions, withdrawn after a certain lapse of time. 
The remedies are barred, though the rights are not extin- 
guished. 

It was enacted by 21 Jac. I. c. 16. § 3 that Simple 

contract. 
'All actions of account, and upon the case ... all actions of debt 
grounded upon any lending or contract without specialty, and all 
actions of debt for arrearages of rent . . . shall be commenced and 
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sued within ... six years next after the cause of such action or suit 
and not after.* 

It will be noted that ^action upon tiie case ' inclades actions 
p- 45- of Assumpsit^ as was explained in an earlier chapter. 

Special- The Statute 3 & 4 Will. IV. c. 4a. § 3 limits the bringing 

of actions upon any contract under seal to a period of twenty 

years from the cause of action arising. 
DisAbili- These Statutes begin to take effect so soon as the cause of 
pending action arises^ but there may be circumstances which suspend 
ofsu-^^^ their operation. The Statute of James provided that infancy, 
tutes. coverture, insanity^ imprisonment, or absence beyond seas 
a x6!1i7! should, if the plaintiff was under any such disabilities when 

the cause of action arose, suspend the operation of the Statute 

3 & 4 wai. until the removal of the disability. The Statute of William IV 
iv.c.42. 14. 

applied the same rule, except in case of imprisonment, to 
actions on specialties. 
i9&aoVict. The Mercantile Law Amendment Act takes away the 

c 97. § xo. ^ ^ 

privilege of a plaintiff who is imprisoned or beyond seas 
in actions on simple contract or specialty. 

Where the defendant is beyond seas at the time the right 

3 & 4 Will, of action accrues, the operation of the Statute is suspended 

!v.C4a.»4. ..II, . 

4 Anne, c 16. UUtll hc rctums. 

'^ But where one of two or more defendants is beyond seas, 

i9&aoVict. action brought against those who are accessible will not 

affect the rights of the plaintiff against such as may be 

beyond seas. 
[1894I2Q.B. In the case of Mu9uru% Bey v, Gaddan the defendant 

(C.A.)35a. ^ 

counter-claimed a debt due from the plaintiff as executor of 
Musurus Pacha, who had incurred the debt to Gadban twenty 
years before while he was Turkish ambassador in London. It 
was held that no right of action could accrue against Musurus 
Pacha while he was ambassador, nor within a reasonable time 
during which he remained in England after his recall; that 
thenceforward he was beyond seas, until his death in 1890, 
and that therefore the Statute had not begun to take effect at 
that date, and the counter-claim was sustainable. 
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A disability arising after the period of limitation has begun 
to run will not affect the operation of the Statute : nor will 
ignorance that a right of action existed. But where that 
ignorance is produced by the fraud of the def endant^ and no 
reasonable diligence would have enabled the plaintiff to dis- 
cover that he had a cause of action^ the statutory period 
commences with the discovery of the fraud. This is anBUirv. 

Bromley, 

equitable rule generalized in its application by s. 24. sub-s. 1 ^j^2f;559. 
of the Judicature Act (1873). ^^!'b'd.66. 

Statutes of Limitation may be so framed as not merely to Beviva] of 
bar the remedy, but to extinguish the right : such is the case J^f ion? 
as to realty under 3 & 4 Will. IV. c. 27 : but in contract the 
remedy barred by 21 Jas. I. c. 16 may be revived. 

Where a specialty contract results in a money debt, the In case of 
right of action may be revived for the statutory period of 
limitation, (i) by an acknowledgment of the debt in writing, 
signed by the party liable, or his agent; or (a) by part 
payment, or part satisfaction on account of any^ principal 
or interest due on such a specialty debt. Such a payment 7*4 wiii. 
if made by the agent of the party liable will have the effect 
of reviving the claim. 

Where a simple contract has resulted in a money debt of simple 
the right of action may also be revived by subsequent ac- ^^^ ^^^ ' 
knowledgment or promise, and this rule is affected by two By 
Statutes, Lord Tenterden's Act, which requires that thej^^'j^* 
acknowledgment or promise, to be effectual, must be in ^ m- § «• 
writing ; and the Mercantile Law Amendment Act, which 19 & 20 vict. 
provides that such a writing may be signed by the agent 
of the party chargeable, duly authorized thereto, and is then ig&aovict 
as effective as though signed by the party himself. 

The sort of acknowledgment or promise which is requisite 
in order to revive a simple contract debt for another period of in re RWer 
six years, is thus described by Hellish, L. J. : — 6 ch. 828. 

'There must be one of three things to take the case out of the 
Statute (of Limitation). Either there must be an acknowledgment 
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of the debt from which a promise to pay is implied ; or, secondly, 
there must be an unconditional promise to pay the debt ; or, thirdly, 
there must be a conditional promise to pay the debt, and evidence 
that the condition has been performed. 

This being the principle^ its application in every case must 
turn on the construction of the words of the alleged promisor. 
And 'When the question is, what effect is to be given to 
particular words^ little assistance can be derived from the 
effect given to other words in applying a principle which 
is admitted.' 

The debt^ however, may be revived otherwise than by 
express acknowledgment or promise. A part payment, or 
payment on account of the principal^ or a payment of interest 
upon the debt will take the contract out of the Statute. 
When this is so Lord Tenterden's Act provides that nothing 
therein contained * shall alter^ or take away^ or lessen the 
effect of any payment of any principal or interest made by 
any person.' But the payment must be made with reference 
to the original debt^ and in such a way as to amount to an 
acknowledgment of it. Payment to a third party is insuffi- 
cient. Where the maker of a promissory note made a payment 
on account to the original payee after six years had expired^ 
the note havings in the meantime^ been indorsed to a third 
party, the payment was not an acknowledgment which re- 
vived the rights of the indorsee. 



CHAPTER IV. 
Impossibility of Performance. 

Impossibiuty of performance may appear on the face of the 
contract^ or may exist, unknown to the parties^ at the time of 
making the contract^ or may arise after the contract is made. 
It is with this last sort of impossibility that we have to do. 

Where there is obvious physical impossibility, or legal Unreality 
impossibility apparent upon the face of the promise, there sideration. 
is no contract, because such a promise is no real consideration v- 80. 
for any promise given in respect of it. 

Impossibility which arises from the non-existence of the Mistake, 
subject-matter of the contract avoids it. This may be based v^'ruroer*! 
on mutual mistake^, for the parties have contracted on an ante,^p'. f34.' 

' There are two IrreconcileAble cases on this subject. 

In mUs V. Sughrue, Sughrue agreed with Hills by charter-party to take 15 M. & w. 
Sughrue's ship to the island of Ichaboe and there load a complete cargo ^^^ 
of guano and return with it to England, being paid a high rate of freight. 
There was so little guano at Ichaboe that the performance of Sughrue*^ 
promise to load a complete cargo was impossible Hills sued him for 
damages for failure to bring home a cargo, and was held to be entitled to 
recover : Impossibility of performance was held to be no answer to an 
absolute promife such as Sughrue had made. 

In Clifford v. Waits the parties were landlord and tenant. Clififord, the L. R. 5 C. P. 
landlord, sued upon a covenant in the lease in which Watts undertook to ^^^* 
dig from the premises not less than 1000 tons of potter's clay annually, 
paying a royalty of as. 6d. per ton. Watts pleaded that there never had 
been so much as 1000 tons of clay under the land. The Ck>urt held that 
the plea furnished a good answer to the plaintiff's claim. * Here/ said 
Brett, J., 'both parties might well have supposed that there was clay 
under the land. They agree on the assun^tion ikat it is there ; and the cacenanl 

Y 
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assumption^ which turns out to be false^ that there is some- 
thing to contract about. 

Impossibility which arises subsequently to the formation of 
a contract does not^ as a rule^ excuse from performance. 

I have spoken of what are termed * conditions subsequent/ 
or ^ excepted risks/ and what was then said may serve to 
explain the rule now laid down. If the promisor make 
the performance of his promise conditional upon its continued 
possibility^ the promisee takes the risk. If performance 
should become impossible, the promisee must bear the loss. 
If the promisor makes his promise unconditionally, he takes 
the risk of being held liable even though performance should 
become impossible by circumstances beyond his control. 

Paradine sUed Jane for rent due upon a lease. Jane 
pleaded *that a certain Oerman prince, by name Prince 
Rupert, an alien bom, enemy to the king and his kingdom, 
had invaded the realm with an hostile army of men; and 
with the same force did enter upon the defendant's posses- 
sion, and him expelled, and held out of possession 

whereby he could not take the profits.' The plea then was 
in substance that the rent was not due, because the lessee 
had been deprived, by events beyond his control, of the profits 
from which the rent should have come. 

But the Court held that this was no excuse ; * and this difference 
was taken, that where the law creates a duty or charge and the party is 
disabled to perform it without any default in him, and hath no 

is applicable ovCy if there he day* The cases are indistinguishable, and the 

conflict of judicial opinion would be perplexing if it were not that the 

15 M. & W. Court of Common Pleas, in distinguishing Hille v. Sughrue from Clifford v. 

L. k. 5 C. P. WaUtj curiously misapprehended the point of the earlier case. It is clear 

577- that Willes, J. (p. 586, and Brett, J., p. 589), thought the action was 

brought by the shipowner against the charterer for not furnishing 

a cargo, whereas it was brought by the charterer against the owner for 

not loading a cargo which the owner, contrary to the ordinary practice in 

oharter*parties, undertook to do (see dicta of Parke, B., 15 M. & W. 358-9). 

It seems that they unintentionally decided contrary to HtUa v. Sughrue. 

By the Sale of Goods Act, $ 5, a contract for the sale of specific goods is 
avoided if the goods have perislied unknown to the seller at the time the 
contract is made. 
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remedy over, there the law uriU excuse him. As in the case of Waste, 
if a house be destroyed by tempest, or by enemies, the lessee is 
excused. ... But when the party by his own contract creates a duty or 
charge upon himself y he is bound to make it good, if he may, notwith- 
standing any accident by inevitable necessity, because he might have 
provided against it by his contract. And therefore if the lessee cove- 
nant to repair a house, though it be burnt by lightning, or thrown 
down by enemies, yet he ought to repair it.' 

Modem illustrations of the role are to be found in the 
promise made by the charterer of a vessel to the ship-owner 
that the cargo shall be unloaded within a certain number 
of days or payment made as ' demurrage.^ See Appen- 

A cargo of timber was agreed to be made up into rafts by 

the master of the ship^ and in that state removed by the 

charterer. Storms prevented the master from doing his part, twu v. 

but this default did not release the charterer from his promise i ^."b. d. 

244. 
to have the cargo unloaded within the time specified. So too 

a dock strike affecting the labour engaged both by ship-owner 

and charterer does not release the latter. He makes ' an Bud^ett v. 

absolute contract to have the cargo unloaded within a specified [1891] x q. h. 

time. In such a case the merchant takes the risk ^.' 

To the general rule there is a group of exceptions, in which 

subsequent impossibility discharges the contract. These we 

must distinguish from cases in which the Act of God is said Per Conam 

in Baily v. 

to dischargfe a contract : for this use of the term ^ Act of God ' ^ crcs- 
has been condemned by high authority. hp^^ss?"^- 

The Act of God^ as we have seen^ is introduced into certain 
contracts as an express^ or, by custom^ an implied condition 
subsequent absolving the promisor. But there are also forms Excep- 
of impossibility which are said to excuse from performance 
because ^ they are not within the contract^* that is to say, 
that neither party can reasonably be supposed to have contem- 
plated their occurrence, so that the promisor neither excepts 

^ Compare this case with one in which the charter-party does not fix Castlegate 
a definite time for unloading the cargo. In such cases a reasonable time Co. v. Demp- 
is aUowed, and the event of a dock strike would extend the Ume which J^'glt^^A.) 
should be regarded as reasonable. 854. 

Y 2 
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them gpecificallj, nor promises uDoonditionallj in respect of 
them. With these we will deal seriatim. 

( 1) Where (i) Legal imposribility arising from a change in ike law of 
there be . ^ ^ * • 

change of <^^ ^^*w» coufUry exonerates the promisor. 

the la^i^ 

L. R. 4 Q. B. Baily was lessee to De Crespigny, for a term of 89 years, of 

'^ a plot of land : De Crespigny retained the adjoining land, and 

covenanted that neither he nor his assigns would, during the 

term^ erect any hut ornamental buildings on a certain paddock 

fronting the demised premises. A Railway Company, acting 

under parliamentary powers, took the paddock compulsorily, 

and built a station upon it. Baily sued De Crespigny upon 

the covenant: it was held that impossibility created by Statute 

excused him from the observance of his covenant. 

'The Legislature, by compelUng him to part with his land to 
a railway company, whom he could not bind by any stipulation, as 
he could an assignee chosen by himself, has created a new kind of 
assign, such as teas not in the contemplation of the parties when the 
contract was entered into. To hold the defendant responsible for 
the acts of such an assignee is to make an entirely new contract 
ibid. p. 186. for the parties.' 

(2) De- (a) Where the continued existence of a specif c thing is 
of'subject- ^^^^iO'l to the performance of the contract^ its destruction, 
matti^r. y?^^^^^ ^^ default of either party y operates as a discharge. 

3B.&S.826. In the case of Taylor v. Caldwell the defendant agreed 

to let the plaintiff have the use of a music hall for the purpose 

of giving concerts upon certain days : before the days of 

performance arrived the music hall was destroyed by fire, and 

Taylor sued Caldwell for losses arising from the consequent 

breach of contract. 

The Court held that, 

' In the absence of any express or implied warranty that the thing 
shall exist, the contract is not to be construed as a positive contract, 
but as subject to an implied condition that the parties shall be 
excused in case, before breach, performance becomes impossible from 
the perishing of the thing without default of the contractor.' 

L. R. 2 c. P. The same principle was applied in Appleby v. Myers. The 

651. 
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plaintiffs undertook to erect certain machinery upon the 
defendant's premises and keep it in repair for two years. 
While the work was in progress the premises were wholly 
destroyed by fire. It was held that there was no absolute 
promise by Myers that his premises should continue in a fit 
state for Appleby*s work^ that the fire was a misfortune 
equally affecting both parties, and discharging the contract. 

By the Sale of Ooods Act an agreement to sell specific 56 & 57 vict. 
goods is avoided if, before the risk has passed to the buyer, 
by fault of neither party the goods perish. 

(3) A contract which ha9 for its object the rendering of{i) inca- 
personal services is discharged ly the death or incapacitating ^rsona?*^ 
illness of the promisor, service. 

In Robinson v. Davison, an action was brought for damage L.R.6Exch. 

269. 
sustained by a breach of contract on the part of an eminent 

pianoforte player, who having promised to perform at a con- 
cert, was prevented from doing so by dangerous illness. 

The law governing the case was thus laid down by Bram- 
well, B. :— 

'This is a contract to perform a service which no deputy could 
perform, and which in case of death could not be performed by 
the executors of the deceased ; and I am of opinion that, by virtue 
of the terms of the original bargain, incapacity of body or mind in 
the performer, without default on his or her part, is an excuse for 
non-performance. Of course the parties might expressly contract 
that incapacity should not excuse, and thus preclude the condition 
of health from being annexed to their agreement. Here they have 
not done so ; and as they have been silent on that point, the con- 
tract must, in my judgment, be taken to have been conditional and 
not absolute.' »*>id. p. 277. 



CHAPTER V. 

Bifloharge of Contract by Operation of Law. 

Tbeee are rules of law which, operating upon certain sets 
of circumstances, will briug about the discharge of a con- 
tract, and these we will briefly consider. 

Merger, 

Merger. If a higher security be accepted in the place of a lower, 

the security which in the eye of the law is inferior in 
operative power, ipso facto ^ whatever may be the intention 
of the parties, merges and is extinguished in the higher. 

See p. 317. We have already seen an instance of this in the case of 
judgment recovered which extinguishes by merger the right 
of action arising from breach of contract. 

And, in like manner, if two parties to a simple contract 
embody its contents in a deed which they both execute, the 
simple contract is thereby discharged. 

The rules governing this process may be thus sum- 
marized : — 

(a) The two securities must be different in their legal 

Hisgen's Operation, the one of a higher efficacy than the other. A 

Rep. 45 b.' second security taken in addition to one similar in character 
will not affect its validity, unless there be discharge by 
substituted agreement. 

Holmes V. (j3) The subject-mattcr of the two securities must be 

3 m'. & G. identical. 



axj. 



(y) The parties must be the same. 
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Alteration or Loss of a Written Instrument. 

If a deed or contract in writing be altered by addition or Rules as to 

erasare^ it is discharged^ subject to the following rules : — * ' 

(a) The alteration must be made by a party to the con- Pattinson v. 

Lucklcv 

tract, or by a stranger while the document is in the possession l. r. io*Ex. 
of a party to the contract and for his benefit. 

Alteration by accident or mistake occurring under such Wilkinson v. 

. . Johnson, 

Circumstances as to negfative the idea of intention will not 3 b. & c 
invalidate the document. 

{p) The alteration must be made without the consent of 
the other party, else it would operate as a new agreement. 

(y) The alteration must be made in a material part. What matert- 
amounts to a material alteration must needs depend upon ^ ^ ^' 
the character of the instrument^ and it is possible for the 
character of an instrument to be affected by an alteration 
which does not touch the contractual rights set forth in it. 
In a Bank of England note the promise to pay made by 
the Bank is not touched by an alteration in the number 
of the note ; but the fact that a Bank note is a part of the 
currency, and that the number placed on it is put to im- 
portant uses by the Bank and by the public for the detection sufieii v. 
of forgrery and theft, causes an alteration in the number to be England, 

^ . . 9Q. RD. 

regarded as material and to invalidate the note. 555. 

An alteration, therefore, to effect a discharge of the con- 
tract, need not be an alteration of the contract^ but must be 
'an alteration of the instrument in a material way.* The 46 & 47 vict. 
Bills of Exchange Act 1882 provides that a bill shall not*^* 
be avoided as against a holder in due course, though it has 
been materially altered, ' if the alteration is not apparent : ' 
and the provisions of the Act respecting bills apply to pro- 
missory notes ' with the necessary modifications.' These last ibid. § 89. 
words have been held to exclude Bank of England notes, and ^w^ker?^ 
therefore do not affect the decision in SuffelFs case. sj. ' ' 

The loss of a written in^^fum^i^^ ^^Y affects the rights Loas. 
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of the parties in so far as it may occasion a diflficulty of proof ^; 

but an exception to- this rule exists in the case of bills of 

RobhT^nr exchange and promissory notes. If the holder of the instru- 

conflt^ ^ °^^^* ^^^ ^*> ^® ^^^^ ^^ rights under it, unless he offer 

^piSe?,''* to the party primarily liable upon it an indemnity against 

'^ ' '' possible claims. 

Bankruptcy, 

Bank- Bankruptcy effects a statutory release from debts and 

^P cy. liabilities provable under the bankruptcy, when the bank- 
rupt has obtained from the Court an order of discharge. 
It is sufficient to call attention to this mode of discharge, 
without entering into a discussion as to the nature and 

46 & 47 Vict, effects of Bankruptcy, or the provisions of the Bankruptcy 

53 & 54 Vict. Act of 1883, or the amending Act of 1890. 

"When a man becomes bankrupt his property passes to his 
trustee, who can, as far as rights ex contractu are concerned 

supra, p. 254. (and we are not concerned with anything else), exercise the 
rights of the bankrupt, and can do what the bankrupt could 
not do, since he can repudiate contracts if they appear to be 
unprofitable. 

46 & 47 Vict. When the bankrupt obtains an order of discharge he is 

H^thCTv. discharged from all debts provable under the bankruptcy^ 

Tc p. D. X. whether or no they were proved, and even if the creditor was 
in ignorance of the bankruptcy proceedings. But this general 
discharge is subject to exceptions. The Court may require 
that the bankrupt should consent to judgment being entered 

Sub-s 6. against him for debts unsatisfied at the date of the discharge : 
and execution may be issued on such judgment with leave of 
the Court. 

{ 30. In no case is the bankrupt discharged from liability incurred 

by fraud or fraudulent breach of trust exercised by him. 

' Where the documents are proved to be lost, parol eyidence may be 
given of the contents of a written acknowledgment of a debt barred by 
the Statute of Limitation {Haydon r. Williams, 7 Bing. 163). In the case of 
a memorandum under the Statute of Frauds the matter is not clear 
i^Nichd r. Besticick, aS L. J. Exch. 4). 



PART YI. 

AGENCY. 

When dealing with the Operation of Contract we had to 
note that althongh one man cannot by contract with another 
confer rights or impose liabilities upon a third, yet that one 
man might represent another^ as being employed by him, 
for the purpose of bringing him into legal relations with a 
third. Employment for this purpose is called Agency. 

The subject of Agency is interesting as a matter of legal 
history, as well as of practical importance, but we can only 
deal with it in outline here, in its relation to Contract. 

English law, though it leaned strongly against the assign- Agency 
ment of contractual or other rights of action^ found no difficulty employ- 
in permitting the representation of one man by another for ™®'** » 
purposes of contract or for wrong. And it seems that this 
liability of one for the act or default of another springs uni- 
versally from the contract of employment ^ The liability of 
the master for the negligence of his servant is the undesigned 
result of such a contract ; the liability of the principal for the 
act of his agent is its designed or contemplated result. But 
the master is not liable for the act of his servant done outside 
the scope of his employment^ nor the principal for the act of 
his agent done outside the limits of his authority. 

To discuss the law of master and servant from this point 
of view is out of place here, otherwise it might be interesting 

' Writers on Agency seem loth to recognize that agency is a form of 
employment. Yet in dealing with the principal's liahility for the agent's 
wrong, they always inti'oduce large selections from the law of Master and 
Servant. 
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to inquire how far the doctrine of representation in such cases 
is of modem origin. It may be that the form which the 
employer's liability has assomed in English law is an appli- 
cation to modern society of rules properly applicable to the 
relation of master and slave, where the master is liable for 
injury caused by that which is a part of his property. 

But Agency for the purpose of creating contractual relations 
retains no trace in English law of its origin in status. Even 
where a man employs as his agent one who is incapable of 
entering into a contract with himself, as where he gives 
authority to his child, being an infant, the authority must be 
given, it is never inherent. There must be evidence of 
intention on the one side to confer, on the other to undertake, 
the authority given, though the person employed may, from 
defective status, be unable to sue or be sued on the contract 
of employment. 

except From this rule we must, however, except that form of 

1^^%.^ agency known as ^age ncy o f necessity,' a quasi-contractual 
relation formed by the operation of rules of law upon the 
circumstances of the parties, and not by the agreement of 
the parties themselves. 

Outline of The rules which govern the relation of Principal and Agent 

imbject. j^j ^^ ^j^^ chapters. 

1. The mode in which the relation is formed. 

2. The effects of the relation when formed ; and here we 
have to consider — 

(a) The contract of employment as between Principal and 
Agent. 

(j3) The relations of the parties where the agent contracts 
for a principal whom he names. 

(y) The relations of the parties where the agent contracts 
as agent, but without disclosing the principal's name : or in 
his own name, without disclosing his principal's existence. 

3. The mode in which the relation is brought to an end.. 



CHAPTER I. 

The Mode in wMoh the Relation of Frinoipal 
and Agent is oreated. 

Full contractual capacity is not necessary to enable Capacity 
a person to represent another so as to bring him into 1^^ ^ ^^ 
relations with a third. An infant can be an agent^ although 
he could not incur liability under the contract of employment. 
But no one can appoint an agent who is not otherwise capable 
of entering into contracts. 

Employment for the purpose of agency is brought about How the 
like any other contract by Offer and Acceptance. j^^y arise. 

(o) This may take the form of consideration executed upon By olfer of 
request^ or the offer of a promise for an act. Such are all for an act. 
cases of requests for services, which^ even if gratuitously 
rendered^ entitle the person employed to an indemnity for 
loss^ risk, or expense, and the employer to the exercise of 
reasonable diligence on the part of the employed. 

Care should be taken to distinguish a contract of this 
nature^ which only comes into existence upon the rendering of 
the service demanded^ from the anomalous contract of gra- 
tuitous employment, based on mutual promises^ which becomes 
actionable when the service is entered upon. Lampleigh v. ante, p. 95. 
Braithwait is an illustration of the first, WilkiMon v. Coverdale ante, p. 84. 
of the second. 

But we must bear in mind that ' agency ^ is not co-extensive Employ- 
with ' employment,' though writers careless of terminology wider 



term than 
1 
of the employer. By agency I niean employment for the 



are apt to speak generally of a person employed as the agent 



332 AGENCY. Part VI. 

purpose of bringing the employer into legal relations with a third \ 

party. 

By offer of (j3) Or secondly, the relation may be created by the accep- 
a promise ; tance of an executed consideration. Such is the case where A 
as by rati- ratifies a contract which X, without any antecedent authority^ 

has made on his behalf. A accepts the bargain and thereby 

takes over its liabilities from X 
By offer of (y) Or thirdly, the relation may be created by mutual pro- 
for a mises, to employ and remunerate on one side, and to do the 

promise. ^^^^ required on the other. 

Formal We will now speak no longer of employer and employed, but 

authority ^^ principal and agent. The authority given by the principal to 
the agent, enabling the latter to bind the former by acts done 
within the scope of that authority, may be given by writing, 
words, or conduct, 
requisite In one case only is it necessary that the authority should be \ 
tracT"' given in a special form. In order that an agent may make 
underseal. ^ binding contract under seal it is necessary that he should re- 
ceive authority under seal. Such a formal authority is called 
(A power of attorney. 
Conduct : Nothing need be said as to the formation of the contract by 
writing or words which has not been said in the chapter 
on Offer and Acceptance. As regards its formation by conduct 
the inference of intention may be affected by the relation in 
which the parties stand to one another, 
in case of If a master allows his servant to purchase goods for him of 
And ^ habitually, upon credit, X becomes entitled to look to the 

servant: master for payment for such things as are supplied in the 

I Shower, 95. * j t 

ordinary course of dealing, 
of hus- So too with husband and wife. Cohabitation does not 

band and necgggarily imply agency. But if the wife is allowed to deal 
Debenham with a tradesman for the ordinary supplies of the household, 

V. Mellon, J rr 

Thttiger, the husbaud will be considered to have held her out as his 
5^Q. a. D. agent and to be liable for her purchases. 

Yet there is nothing in the relations of master and servant 
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or husband and wife, to give any inherent authority to the 
servant or the wife. The authority can only spring from the 
word s or con duct of the master or husband. 

We can see this more clearly^ if we contrast these relations different 
with that of partnership. Marriage does not of itself create J^rtners. 
the relation of agent and principal : partnership does. The 
contract of partnership confers on each partner an authority 
to act for the others in the ordinary course of the partnership 53 & 54 vict. 
business. And each partner accepts a corresponding liability Hawken v. 

Bourne, 

for the act of his fellows. » m. & w. 

71a 

The relations above described, marriage and employment, 
enable an authority to be readily inferred from conduct. But 
apart from these, the mere conduct of the parties may create 
an irresistible inference that an authority has been conferred by 
one upon the other. 

In Pickeiitig v. Busk the plaintiff allowed a broker to 15 East, 38. 
purchase for him a quantity of hemp, which by the plaintiff's 
desire was entered in the place of deposit in the broker's 
name. The broker sold the hemp and it was held that 
the conduct of the plaintiff gave him authority to do so. 

* Strangers/ said Lord EUenborough, * can only look to the acts 
of the parties and to the external indicia of property, and not to 
the private communications which may pass between a principal 
and his broker : and if a person authorize another to assume the 
apparent right of disposing of property in the ordinary course of 
trade, it must be presumed that the apparent authority is the real >i>i<i- 43 
authority.' 

We may, if we please, apply to these cases (excepting, of 
course, partnership) the term agency by estoppel. They 
differ only in the greater or less readiness with which the 
presumption will be created by the conduct of the parties. 
I For estoppel means only that a man may not resist an inference^ 
which a reasonable person would necessarily draw from his | 
words or conduct. 

Circumstances operating upon the conduct of the parties Necessity : 
may create in certain cases Agency from necessity. 
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BSrchSf, '^' 'I -^ husband is boond to maintain his wife : if therefore he ] 
it^'. 436^;' ' wrongfully leave her without means of subsistence she becomes , 
wiu^v. , ' an agent of necessity to supply her wants upon his credit/ 
20 Q. a D. A carrier of goods, or a master of a ship, may under certain 
may create circumstances, in the interest of his employer^ pledge his 
^u^ac credit, and will be considered to have his authority to do so. 
contractu. It has even been held that where goods are exported, un- 
p^r.yVes. ordcrcd, or not in correspondence with samples, the consignee 
has, in the interest of the consignor, an authority to effect 
a sale of them. But here the relation of principal and agent 
does not arise from agreement, it is imposed by law on the 
circumstances of the parties. The agent occupies the position 
of the negofiorum gator of Roman Law. 

Ratifica- It remains to consider Ratification, or the adoption by A of 
the benefit and liabilities of a contract made by Xon his behalf, 
but without his authority. 

The rules which govern Ratification may be stated thus, 
rules I The agent must contract as agent, for a principal who is in 
govern it. I contemplation, and who must also be in existence at the time, 
. for such things as the principal can and lawfully may do. 

^An act done for another, by a person not assuming to act for 
himself, but for such other person, though without any precedent 
authority whatever, becomes the act of the principal, if subsequently 
ratified by him. In that case the principal is bound by the act, 

TJInSIan whether it be for his detriment or his advantage, and whether it 

6M.&G 242. be in tort or in contract.' 

(a) The agent must contract as agent. 

Agency He must not incur a liability on his own account and then 

declared assign it to some one else under colour of ratification. If 

he has a principal and contracts in his own name he cannot 

See post, divest himself of the liability to have the contract enforced 

against him by the party with whom he dealt, who is entitled 

under such circumstances to the alternative liability of the 

agent and principal. If he has no principal and contracts in 

his own name he can only divest himself of his rights and 



I 



p. 350. 
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liabilities in favour of another by assiffnment to that other; 
subject to the rules laid down in Part IL eh. ii. § i. 

{b) The agent must act for a principal who is in contem- 
plation. 

He must not make a contract, as agent, with a vague for a con- 
expectation that parties of whom he is not cognizant at the priDcipal, 
time will relieve him of its liabilities. The act must be ' done Season v. 

Tumman, 

for another by a person not assuming to act for himself but \^ ^ ^• 
for such other person.' This does not prevent ratification in 
the case of a broker who makes contracts, as agent, expecting 
that customers with whom he is in the habit of dealing will 
take them off his hands. Thus, in contracts of marine insurance, 
persons 'who are not named or ascertained at the time the 
policy is effected are allowed to come in and take the benefit 
of the insurance. But t hen th ey must be persons who were con- Swann. 
templated at the time the policy was made.' n. s. 769. 

So too where work is done on behalf of the estate of a 
deceased person, if it is done by order of one who afterwards 
becomes administrator and ratifies the contract for the work 
so done, such a ratification creates a binding promise to pay 
for the work. Here there is a principal contemplated and 
existent, though he has no title to act as principal until he |Jq^*^5*"' 
has obtained letters of administration. ''^' 

{c) The principal must be in existence. 

This rule is important in its bearing on the liabilities of who is in 

companies for contracts made by the promoters on their 

behalf before they are formed. In Kelner v. Baxter the l. R. « c. p. 

174- 
promoters of a company as yet unformed entered into a 

contract on its behalf and the company when duly incor- 
porated ratified the contract. It became bankrupt and the 
defendant who had contracted as its agent was sued upon the 
contract. It was argued that the liability had passed, by 
ratification, to the company and no longer attached to the 
defendant, but the Court held that this could not be. 

'Could the "company,"* said Willes, J., * become liable by a 
mere ratification? Clearly not. Ratification can only be by a 
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person ascertained at the time of the act done,— by a person in 
existence either actually or in contemplation of law, as in the case 
of the assignees of bankrupts, or administrators whose title for the 
ibid. p. 184. protection of the estate vests by relation.' 

(d) The agent must contract for such things as the prin- 
cipal can^ and lawfully may do. 
Mannv. Thcrc cau be no ratification of a void act. And so if an 

Edinburgh 

Northern^ agcut cutcr iuto B, coutract on behalf of a principal who is 

A?'c! 7^s^^^ incapable of making it, or if he enter into an illegal contract, 

no ratification is possible. The transaction is void, in the one 

case from the incapacity of the principal, in the other from 

the illegality of the act. 

Brook V. On this last ground it has been found that a forged signa- 

nook. L. R. 

6 Exch. 89. ture cannot be ratified, but ratification is not here in question. 
For one who forges the signature of another is not an agent, 
actually or in contemplation. The forger does not act for 
another, he personates the man whose signature he forges. 

And the principal who accepts the contract made on his 
behalf by one whom he thereby undertakes to regard as his 
agent, may, as in the acceptance of any other simple contract, 
signify his assent by words or by conduct. He may avow his 
responsibility for the act of his agent, or he may take the 
benefit of it, or otherwise by acquiescence in what is done 
create a presumption of authority given. Where conduct is 
relied upon as co^istituting ratification the relations of the 
parties and their ordinary course of dealing may create a 
greater or less presumption that the principal is liable. 



CHAPTER II. 

Sfibct of the relation of Frinoipal and Agent. 

Thb effects of the relation of Principal and Agent when 
created as described above may be thus arranged. 

1. The rights and liabilities of Principal and Agent inter se. • 

2. The rights and liabilities of the parties where an agent 
contracts as agent for a named principal. 

3. The rights and liabilities of the parties where an agent 
contracts for a principal whose name, or whose existence, he 
does not disclose. 

I. Thb Bights and Liabilities of Principal and 
Agent inter se. 

The relations of Principal and Agent inter se are made up Relations 
of the ordinary relations of employer and employed, and of pai and " 
those which spring from the special business of an agent to ^f^^^^- 
bring two parties together for the purpose of making a con- 
tract — to establish privity of contract between his employer 
and third parties. 

The principal must pay the agent such commission, or Duty of 
reward for the employment, as may be agreed upon between to^Sid^. 
them. He must also indemnify the agent for acts lawfully ^^^y ^ 
done and liabihties incurred in the execution of his authority. 

The agent is bound, like every person who enters into of agent 
a contract of employment, to account for such property of his dui^nce ; 
employer as comes into his hands in the course of the employ- 
ment; to use ordinary diligence in the discharge of his 
duties ; to display any special skill or capacity which he may Jenkins y. 
profess for the work in hand. »5 c b. 168. 

z 
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to make 
no profit 
other than 
commis- 
sion : 



taking 
reward 
from 
others ; 



Harrington 
V. Victoria 
Graving 
Dock Co., 
3 Q. B. D. 
549^ 



L. R. 9 Q. B. 

480. 



Lister & Co. 
V. Stubbs, 45 
Ch. D. 15. 



The agent must mak e no profit out of transactions into ] 
which he may enter on behalf of his principal in the course of 
the employ meut beyond the commission agreed upon between 
them. 

Where an agent is promised a reward which might in- 
duce him to act disloyally to his employer^ he cannot recover 
the money promised to him. 

An engineer in the employ of a Railway Company was pro- 
mised by the defendant Company a commission the considera- 
tion for which was^ partly the superintendence of their work, 
partly the use of his influence with the Railway Company to 
obtain an acceptance by them of a tender made by his new 
employers. He did not appear in fact to have advised his 
first employers to their prejudice^ but it was held that he 
could not recover in an action brought for this commission. ^ It 
needs no authority to show that, even though the employers 
are not actually injured and the bribe fails to have the in- 
tended effect, a contract such as this is a corrupt one and 
cannot be enforced.' 

The agent, if he obtains money by a transaction of this 
nature, is bound to account for it to his principal, or pay it 
over to him. If he does not do so the money can be recovered 
by the principal as a debt due to him. 

In Moriso n v. Thompson the defendant was employed as 
broker by the plaintiff to purchase a ship from X. X had 
promised his broker that he would allow him to keep any 
excess of the purchase money over £8500. The defendant 
bought the ship for his employer for £9250, and received 
by arrangement with the broker of X the sum of JS225, 
a portion of the excess price. The plaintiff discovered this 
and sued his agent for £225 as money received to his use, and 
it was held that he could recover the money. 

But the agent is his principal's debtor not his trustee for 
money so received. If the money is invested in land or 
securities these cannot be claimed by the principal, any 
more than he can claim profits made out of the sums thus 
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recehred. They constitute a debt due to him^ and this he can 
recover. 

The agent may not depart from his character as agent and (3) by 
become a principal party to the transaction even though this principal 
change of attitude do not result in injury to his employer. Jis'em^* 
If a man is employed to buy or sell on behalf of another he ploy®r. 
may not sell to his employer or buy of him. onWen^< 

Nor if he is employed to bring his principal into con- 
tractual relations with others may he assume the position of 
thjB^other^contracting party. 

In illustrating these propositions we may usefully distin- 
guish employment to buy upon commission^ from employment 
to represent a buyer or seller : the one is commission agency^ 
which is not agency in the strict sense of the word^ the other 
is genuine agency. 

(1) ^ may agree with X to purchase goods of Z at a price Compare 
fixed upon. This is a simple contract of sale and each party ' 
makes the best bargain for himself that he can. 

(2) Or A may agree with X that Z shall endeavour to procure (a} com- 
eertain goods and when procured sell them to A, receiving agency, 
not only the price at which the goods were purchased but 

a commission or reward for his exertions in procuring them. 

Here we have a contract of sale with a contract of em- 
ployment added to it^ such as is usually entered into by 
a commission agent or merchant^ who supplies goods to 
a foreign correspondent. In such a case the seller procures 
and sells the goods not at the highest but at the lowest price 
at which they are obtainable : what he gains by the transaction 
is not a profit on the price of the goods but a payment by way 
of commission, which binds him to supply them according to LtJCTglon. 
the terms of the order or as cheaply as he can. J^f * ^ 

If a seller of goods warranted them to be of a certain quality 
he would be liable to the buyer, on the non-fulfilment of the 
warranty, for the difference in value between the goods pro- 
mised and those actually supplied. If a commission agent 
undertakes to procure goods of a certain quality and fails to 

Z 2 
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do 60 the measure of damages is the loss which his employer 
has actually sustained^ not the profit which he might have 
made. A seller of goods with a warranty promises that they 
?^bb8*^°1 shall possess a certain quality. A commission agent only 
undertakes to use his best efforts to obtain goods of such 
a quality for his employer. 

And here the person employed has no authority to pledge 
his employer's credit to other parties, but undertakes simply 
to obtain and supply the goods ordered on the best terms. 
Yet it would seem that be might not, without his employer's 
Jg^*' * ^'' assent, supply the goods himself^ even though they were the 
best obtainable and supplied at the lowest market price. This 
is an implied t«rm in his contract of employment, 
and (3) I (3) Or thirdly, A may agree with J? that in consideration of I 
ro erage4 ^ commission paid to X he shall make a bargain for A with 
some third party. X is then an agent in the true sense of 
the word, a medium of communication to establish privity 
of contract between two parties. 

Under these circumstances it is imperative upon X that 
he should not divest himself of his character of agent and 
become a principal party to the transaction. This may be 
said to arise from the fiduciary relation of agent and 
principal : the agent is bound to do the best he can for 
his principal ; if he put himself in a position in which he 
has an interest in direct antagonism to this duty, it is 
difiicult to suppose that the special knowledge, on the 
strength of which he was employed, is not exercised to the 
M'Pherson disadvantage of his employer. Thus if a solicitor employed 
to effect a sale of property purchase it, nominally for another, 
but really for himself, the purchase cannot be enforced. 

But we may put the rule on another ground. If A 
employs X to make a bargain for him with some third party, 
the contract of employment is not fulfilled if X make the 
bargain for himself. The employer may sustain no loss, but 
he has not got what he bargained for. 
LjR. 7 H. L. Thus in Robinson v. Molleft the defendant gave an order to 
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the plaintiff^ a broker in the tallow trade^ for the purchase 
of a quantity of tallow. In accordance with the custom of 
the market the broker did not establish privity of contract 
between the defendant and a seller^ but simply appropriated 
to him an amount of tallow, corresponding to the order, which 
he had purchased from a selling broker. 

It was held that the defendant could not be required to 
accept goods on these terms, and that he was not bound by 
a custom of the market of which he was not aware and which 
altered the ' intrinsic character ^ of the contract. The broker 
was employed to make a contract on behalf of his principal, Robinson 

^ "^ ^ ^ ' V. Mollett, 

he had in fact made a sale to him, and the House of Lords l.R*7 h.l. 

' 8oa. 

held that such a transaction could not be supported. 

The agent may not, as a rule, depute another person to do May not 
that which he has undertaken to do. authority. 

The reason of this rule, and its limitations, are thus stated 
by Thesiger, L. J., in Be BvMche v. AIL 8 ch. d. 310. 

*A8 a general rule, no doubt, the maxim delegatus non potest 
delegare applies so as to prevent an agent from establishing the 
relationship of principal and agent between his own principal and 
a third person ; but this maxim when analyzed merely imports 
that an agent cannot, without authority from his principal, devolve 
upon another obligations to the principal which he has himself 
undertaken personally to fulfil ; and that inasmuch as confidence 
in the particular person employed is at the root of the contract of 
agency, such authority cannot be implied as an ordinary incident 
to the contract.' 

The Lord Justice points out that there are occasions when 
such an authority must needs be implied, occasions springing 
from the conduct of the parties, the usage of a trade, the 
nature of a business, or an unforeseen emergency, ^ and that 
when such implied authority exists and is duly exercised, 
privity of contract arises between the principal and the 
substitute, and the latter becomes as responsible to the former 
for the due discharge of the duties which his employment 
casts on him, as if he had been appointed agent by the 
principal himself.' 
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But where there is no such implied authority and the agent 
employs a sub-agent for his own convenience, no privity of 
NewZeiUand coutract ariscs between the principal and the sub-agent. On 
watwn, default of the agent the principal cannot intervene as an 
(C. A.) 374 undisclosed principal to the contract between agent and sub- 
agent. Nor can he treat the sub-agent as one employed by 
him^ and follow and reclaim property which has passed into 
the sub-agent's hands. 

II. Rights and Liabilities of the Parties wheeb an 
Agent contracts for a named Principal. 

Agent for Where an agent contracts, as agent, for a named principal, 

pr^oipal ^ ^^^^ *^^ other party to the contract looks through the 

agent to a principal whose name is disclosed, it may be laid 

drops out down, as a general rule, that the agent draps out of the 

contract transaction so soon as the contract is made. 

made, Where the transaction takes this form only two matters 

arise for discussion : the nature and extent of the agent's 

authority; and the rights of the parties where an agent 

enters into contracts, either without authority, or in excess 

of an authority given to him. 

Much trouble has been wasted in distinguishing general 

from special agents as though they possessed two sorts of 

authority different in kind from one another. But there is 

no such difference. 

whether If John Styles, having authority to act on behalf of 

f^gen"ral Richard Roe and describing himself as agent for Richard 

orgpecial. ^^^^ makes a contract on Roe's behalf with John Doe, he 

bringfs Roe and Doe into the relation of two contracting 

parties, and himself drops out. The authority may have Wn 

wide or narrow, general or special, but the difference is only 

one of degree. 

For instance, X sends A to offer £ioo for Jf' s horse Robin 
Hood, or to buy the horse for a price not exceeding £100, 
or for as low a price as he can, or to buy the best horse in 
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M^B stable at the lowest priee^ or X sends A to London to 
get the best horse he can at the lowest price, or X agrees 
with A that A shall keep him supplied with horses of a certain 
sort and provide for their keep : all these cases difFer from 
one another in nothing but the extent of the authority given, 
there is no difference in kind between any one of the cases 
and any other : in none of them does A incur any personal 
liability to Jlf or any one with whom he contracts on behalf 
of X so long as he acts as agent, names his principal, and 
keeps within the limits of his authority. 

It should be observed — indeed it follows from what has 
been said, that X cannot by private communications with A ante, p. 333. 
limit the authority which he has allowed A to assume. 

* There are two cases in which a principal becomes liable for the Maddkk v. 
acts of his agent one where the agent acts within the limits of JJcTb^n. s. 
his authority, the other where he transgresses the actual limits but 393- 
acts within the apparent limits, where those apparent limits have 
been sanctioned by the principal.* 

Jones employed Bushell as manager of his business, and 
it was incidental to the business that bills should be drawn 
and accepted from time to time by the manager.' Jones 
however forbade Bushell to draw and accept bills. Bushell 
accepted some bills, Jones was sued upon them and was 
held liable. ' If a man employs another as an agent in Edmnnds >. 
a character which involves a particular authority, he cannot Jone«, l. r. 
by a secret reservation divest him of that authority.^ 

We may note here the sort of authority with which certain 
kinds of agents are invested in the ordinary course of their 
employment. 

{a) An auctioneer is an agent to sell goods at a public auction. Auc 
He is primarily an agent for the seller, but, upon the goods 
being knocked down, he becomes also the agent of the buyer ; 
and he is so for the purpose of the signatures of both parties 
within the meaning of the 4th section of the Statute of Frauds 
and of the Sale of Goods Act. He has not merely an authority 
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to sell, but actual possession of the goods, and a lien upon them 

for his charges. He may sue the purchaser in his own name, 

and even where he contracts avowedly as agent, and for a known 

Horoc* ^' principal, he may introduce such terms into the contract made 

2Q.RD.35s. ^j|.jj ^YiQ buyer as to render himself personally liable. 

Factor. , (i) A factor by the rules of Common Law and of mer- 
cantile usage is an agent to whom goods are consigned for 
the purpose of sale, and he has possession of the goods, 
authority to sell them in his own name, and a general dis- 
cretion as to their sale. He may sell on the usual terms of 
' credit, may receive the price, and give a good discharge to 
the buyer. 

He further has a lien upon the goods for the balance of 
account as between himself and his principal, and an in- 
surable interest in them. Such is the authority of a factor 

Pickering at Commou Law, an authority which the principal cannot 

isEasiliS. restrict, as against third parties, by instructions privately 
given to his agent. 

52 & 53 Vict. By the Factors Act 1 889 ^ the presumed authority of the 
factor is extended. Persons who, in good faith, advance 
money on the security of goods or documents of title are 
thereby given assurance that the possession of the goods, or 
of the documents of title to them, carries with it an authority 
to pledge them. 

And so long as the agent is left in possession of the goods 
revocation of authority by the principal does not prejudice 
the right of the buyer or pledgee if the latter has not notice 
of the revocation at the time of the sale or pledge. 

Broker. / (c) A broker is an agent primarily to establish privity of i 
contract between two parties. Where he is a broker for 
sale he has not possession of the goods, and so he has not 
the authority thence arising which a factor enjoys. Nor has 
he authority to sue in his own name on contracts made by 
him. 
^ This Act consolidates the four previous Acts of 1833, 1835, 184a, 1877. 



I 



Chap. 11. CONTRACTING FOR NAMED PRINCIPAL. 345 

The forms of a broker's notes of sale may be useful as 
illustrating what has hereafter to be said with reference 
to the liabilities of parties where an agent contracts for 
a principal whose name or whose existence he does not 
disclose. 

When a broker makes a contract he puts the terms into 
writing and delivers to each party a copy signed by him. 
The copy delivered to the seller is called the sold note^ that 
delivered to the buyer is called the bought note. The sold 
note begins ' Sold for ^ to J' and is signed * M broker/ the Forms of 
bought note begins * Bought for X of A^ and is signed ' M a^d\old 
broker.' But the forms may vary and with them the broker's ^<^*®*- 
liability. We will follow these in the sold note. 

(i) 'Sold for ^ to X' (signed) ^M broker.' Here thepairiiev. 
broker cannot be made liable or acquire rights upon the con- l. r. 5 Ejt. 
tract : he acts as agent for a named principal. Soathweii v. 

(ii) 'Sold for you to our principals' (signed) * AT broker.' iCp.d/ 
Here the broker acts as agent, but for a principal whom he Fleet v. 
does not name. He can only be made liable by the usage of i*R- 7*Qb. 
the trade if such can be proved to exist. 

(iii) ' Sold by you to me ' (signed) if. Here we suppose 
that the broker has a principal, though his existence is not 
disclosed, nor does the broker sign as agent. He is personally 
liable^ though the seller may prefer to take and may take the 
liability of the principal when disclosed ; and the principal Hi^gins v. 

Senior, 

may intervene and take the benefit of the contract. 8 m. & w. 

•^ 834. 

1 1 (^ A commission agent is, as was described above, a person jDommis- 

... don Agent, 

employed, not to establish privity of contract between his ^^^ ^ ^^ 

employer and other parties, but to buy or sell goods for him 

on the best possible terms, receiving a commission as the Livingston, 

, reward of his exertions. 407. 



(e) A del credere agent is an agent for the purpose of sale, a)ei creden 



and gives, besides, an undertaking to his employer that the 
parties with whom he is brought into contractual relations 
' will perform the engagements into which they enter. 
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He does not guarantee the solvency of these parties or 
promise to answer for their default: his undertaking does 
not fall under 29 Car. II. c. 3. § 4, but is rather a promise 
of indemnity to his employer against his own inadvertence 
or ill-fortune in making contracts for him with persons who 
cannot or will not perform them. 

Agent cani I have said that the agent contracting within his authority | 
be sued. ' for a named principal drops out of the transaction. As a rule I 
!he acquires neither rights nor liabilities on a contract so 
made. 

Plainly he cannot sue; for the party with whom he con- 
tracted has been induced by him to look to the named 
Bickerton principal^ and cannot^ unless he so choose, be made liable to 
s'm. & s' one with whom he dealt merely as the mouthpiece of another. 
And this is so though the professed agent be the real 
principal. If John Styles agrees to sell his goods to John 
Doe describing himself as the agent and the goods as the 
Lewis V. property of Richard Roe, he cannot enforce the contract, for 

Nicholson, . i • i i • 

18 Q. B. 503. it was not made with him. 

Ex- With a few exceptions he cannot be sued ^. 

D ^^"^ An agent who makes himself a party to a deed is bound j 

thereby, though he is described as agent. This arises from ; 

the formal character of the contract, and the technical rule 
Beckham v. • that ' thosc oulv cau suc or be sued upon an indenture who 

Drake, ... . 

9M.&w.95^ are named or described in it as parties.' 

Foreign ' An agent who contracts on behalf of a foreign principal 

pnncipa . j^^^ ^^ ^^ usage of merchants, no authority to pledge his ; 

v.'suJkSJf employer's credit, and becomes personally liable on the con- 
L.R.7Q.B., ''.'' 
605. tract. 

Non- If an agent contracts on behalf of a principal who does 

principal. 59^ ^^^ ^^ cannot contract, he is liable on a contract so 

made. 

^ Parol contracts have been framed so as to leave it uncertain whether 
k^?^ ^' ^^^ agent meant to make himself personally liable. But these do not 
5 E. & B. 125. affect the rule. 
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The case of Kelner v, Baxter was cited above to show that l. r. 3 c. p. 

175. 
a company cannot ratify contracts made on its behalf before 

it was incorporated : the same case establishes the rule that 
the agent so contracting incurs the liabilities which the com- 
pany cannot by ratification assume, ^fioth upon principle 
and upon authority/ said Willes, J., ^it seems to me that 
the company never could be liable upon this contract^ and 
construing this document nt re% magU valeat quam pereat, we 
must assume that the parties contemplated that the persons 
signing it would be personally liable.' 

If a man contracts as ag^nt^ but without authority for Remedies 
a principal whom he names^ he cannot bind his alleged agent who 
principal or himself by the contract : but the party whom ^^^cmt^ 
he induced to contract with him has one of two remedies. authority. 

(a) If the alleged agent honestly believed that he had an Warranty 
authority which he did not possess he may be sued upon thority. 
a icarranij/ of authority. 

This is an implied promise to the other party that in 
consideration of his making the contract the professed agent 
undertakes that he is acting with the authority of a principal. 

Directors of a building society borrowed money on its 
behalf, which the society had no power to borrow, and the 
lender^ being unable to recover the loan from the society, sued 
the directors. They were held liable ex contractu as having Richardson 
impliedly undertaken that they had an authority to bind the "*™*®"'q ^ 
society. ^76. 

'Persons who induce others to act on the supposition that they 
have authority to enter into a binding contract on behalf of third 
persons, on it turning out that they have no such authority, may be 
sued for damages for the breach of an implied tcarranty of authority. 
This was decided in CoUen v, Wright and other cases.' 8E.&B.647. 

It would be satisfactory to find a better ground for the 
agent's liability in such cases than the creation of a warranty 
or promise which is never contemplated by the parties at the 
time when it is supposed to be made. Indeed the doctrine of 
the warranty of authority was only admitted in the leading 
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case on the subject under protest from a very high authority. 
The difficulty is occasioned by the Common Law rule that no 
action lies for damages caused by innocent misrepresentation. 
But the Court of Appeal has lately placed the liability of the 
professed agent on this very ground, describing it as an excep- 
tion to the general rule of law that ' an action for damages 
will not lie against a person who honestly makes a misrepre- 
sentation which misleads another.' If this may be accepted 
as the true ground of action we are well rid of a grotesque 
legal fiction. 

(b) If the professed agent knew that he had not the authority 
which he assumed to possess, he may be sued by the injured 
party in the action of deceit. 

The case of Polhill v, Walter is an illustration of this. The 
defendant accepted a bill as agent for another who had not 
given him authority to do so. He knew that he had not the 
authority but expected that his act would be ratified. It was 
not ratified, the bill was dishonoured, and the defendant was 
held liable to an indorsee of the bill as having made a represen- 
tation of authority false to his knowledge, and falling under 
the definition of Fraud given in a previous chapter. 

The reason why the alleged agent should not be made 
personally liable on such a contract is plain. The man whom 
he induced to enter into the contract did not contemplate him 
as the other party to it, or look to any one but the alleged 
principal. His remedy should be, as it is, for misrepresenta- 
tion, innocent or fraudulent. 



III. Rights and Liabilities op the Parties where 
THE Principal is undisclosed. 



Where the name of the Principal is not disclosed, 
Denroan, A man ' has a right to the benefit which he contemplates 

C. J., in 

Humble V. from the character, credit and substance of the person with 
12Q.B.317. ^hom he contracts;' if therefore he enters into a contract 

Where 

Principal with an agent who does not give his principal's name, the 
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presumption is that he is invited to g^ve credit to the agent, is un- 
Still more if the agent do not disclose his principal's existence. 
In the last case invariably, in the former case within certain 
limits^ the party who contracts with an agent on these terms 
gets the benefit of an alternative liability and may elect to 
sue agent or principal upon the contract. 

An agent who contracts as agent but does not disclose the agent not 
name of his principal, is said to render himself personally J^ntract ^ 
liable if the other party to the contract choose to treat him so, ^ agent 
but this must depend on the construction of terms. The 
exceptions to the general rule are wide and its application in Thomson v. 
reported cases is not as frequent as might be expected. We 9 bT& c^/s. 
may state two propositions, which must be taken subject to 
exceptions to be hereafter mentioned : — , 

(i) An agent who contracts for an unnamed principal asj 
agent will not be personally liable. 

The agent who describes himself as such in the contract, and 
sig^s himself as such, if the contract be in writing, protects 
himself against liability. 

'There is no doubt at all in principle/ said Blackburn, J., in 
Fleet r. Murton, 'that a broker as such, merely dealing as broker l.r. 7Q. b. 
and not as purchaser, makes a contract, from the very nature of^^* 
things, between the buyer and seller, and is not himself either buyer 
or seller, and that consequently where the contract says "sold to 
AB^ or "sold to my principals" and the bi-oker signs himself and s«e 
simply ^s broker he does not make himself by that either the BS.wdUch/* 
purchaser or seller of the goods.* ((?*/) ^' 

(2) An agent who contracts for an unnamed principal, with- Excep- 
out expressly contracting as agent, will be personally liable. 

In the absence of words indicating agency, the word Hutcheson 
'broker' attached to a signature is merely descriptive and»3QB.b. 
does not limit liability, so that if the agent do not by words 
exclude himself from liability, it may be assumed that one 
who deals with an agent for an unnamed principal expects 
and is entitled to the alternative liability of the principal and Thomson v. 

^ , . Davenport, 

the agent. 9 b. & c 78. 
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Even where the agent is distinctly described to be such, the 
ha^' ' ^'^' ^sage of a trade, as in Fleet v. Murton, may make him liable **: 
Armstrong SO too may the general rule that an agent acting for a foreign 
L. R. 7 Q. B. principal has no authority to pledge his credit. 

Where a man has under these circumstances contracted as 
agent^ he may declare himself to be the real principal. The 
other party to the contract does no doubt lose the alternative 
liability of the agent or the unnamed principal. Yet, if he 
was willing to take the liability of an unknown person^ it is 
hard to suppose that the ag^nt was the one man in the world 
with whom he was unwilling to contract ; and at any rate the 
character or solvency of the unnamed principal could not have 
induced the contract. 
x6 Q. B. 655. Thus in Schmaltz v. Avery, Schmaltz sued on a contract of 
charter-party into which he had entered ^ on behalf of another 
party ' with Avery. He had named no principal and it was 
held that he might repudiate the character of agent and adopt 
that of principal. 

Where the existence of the Princi/jal u undisclosed. 

Aiterna- If the agent acts on behalf of a principal whose existence 
lity where ^® does not disclose, the other contracting party is entitled 

principal ^ gigct whether he will treat principal or agfcnt as the party 
is undis- x * «=. x ^ 

closed. with whom he dealt. The reason of this rule is plain. If A 
enters into a contract with X he is entitled at all events to 
the liability of the party with whom he supposes himself to 
be contracting. If he subsequently discovers that X is in 
fact the representative of iLT he is entitled to choose whether 
he will accept the actual state of things^ and sue M as 
principal, or whether he will adhere to the supposed state of 

13 Q. B. D. ^ Barrow v. Dyster is an instance of conflict between the tenns of a con- 
^33- tract and the custom of a trade. Hides were purchased through brokers 

who did not disclose the name of their principals. The selling brokers 
were to arbitrate in case of difference under the contract. Evidence of 
a custom of the hide trade which would make them personally liable, 
was rejected, as inconsistent with the arbitration clause, which would 
thus have made them judges in their own cause. 
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things upon which he entered into the contract^ and continue 
to treat X as the principal party to it ^. 

I have stated the rule of evidence by which a man who supra, p. 263. 
has contracted as principal may be shown to be an agent. 
Where a contract is ostensibly made between A and X, A 
may prove that X is agent for M with a view of fixing M sSfS?* "' 
with the liabilities of the contract. But X cannot, by proving \^; * ^• 
that If is his principal, escape the liabilities of a contract J^^ "'• 
into which he induced A to enter under the supposition that H^' * ^' 
he (X) was the real contracting party. Neither party may 
escape any liability which he assumed under the contract, 
but A may show that his rights are wider than they 
appeared. 

Though the real principal is entitled to sue upon such Defence 
a contract, A may set up as against him any defence which Jl^nT 
he might have used against the agent. Thus where a prin- available 
cipal sells goods through a factor who has authority to effect principal, 
sales in his own name : if he intervene and sue a purchaser ^rne% y. 
for the price he may be met by any set-off which the pur- §"„**"*" 
chaser may have against the factor in the course of hisjs.^'^^ 
transactions with him. 

But the right of the other contracting party to sue agent Alterna- 
or principal — to avail himself of an alternative liability — may, uty, how 
in various ways, be so determined, that he is limited to one of °<>^<^^^<^®^- 
the two and has no longer the choice of either liability. 

(a) The agent may contract in such terms that the idea 
of agency is incompatible with the construction of the 
contract. 

Thus where an agent in making a charter-party described 
himself therein as owner of the ship it was held that he could 
not be regarded as agent, that his principal could not inter- jjJJUJ^* ''• 
vene, nor could, by parity of reasoning, be sued. " ^' ®*3*®- 

* If the other party elect to treat the agent as agent the principal will v^^tteau v 
be bound by all acta which fall within the authority usually conferred Fenwick, 
upon an agent of the character in question. He cannot set up any i q.'b. 316. 
instructions limiting the ostensible character of the agency. supra, p. ^3 
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(b) If the other party to the contract after having dis- 
covered the existence of the undisclosed principal do anything 
which unequivocally indicates the adoption of either principal 
or agent as the party liable to him^ his election is determined 
and he cannot afterwards sue the other. 
Per Lord So too if, bcforc hc asccrtaiu the fact of agency, he sue the 

Cairns, 

Hamilton V. agcut and obtaiu judgment, he cannot afterwards recover 

KendalK^ ^ ^ . . 

4App.c:a. against the principal. Merely to bring an action under 
these circumstances would not determine his rights. ^For 
it may be that an action against one might be discontinued 

FcTOil!r^* ^^^ tresh proceedings be well taken against the other.' 

3^H.&c. ^^j Again, if, while exclusive credit is given to the agent, 
the undisclosed principal pays the agent for the price of goods 
sold to him, he cannot be sued when he is discovered to be 
the purchaser. If A buys goods from X on behalf of M 
whose existence he does not disclose, and M before he is 

Armstrong kuowu to be principal pays the price to A, M cannot be sued 

The position of the parties is clearly different to that which 
they occupy where the existence of a principal is known, 
though his name is not disclosed. There the other contracting 
party presumably looks beyond the agent to the credit of the 
principal. ^ The essence of such a transaction/ said Bowen, J., 

5 Q. B. D. in Irvine v, Watson. ' is that the seller as an ultimate resource 

X07. ' 

(c. A.) 414. Iqq^s to the credit of some one to pay him if the agent does 
not.' If therefore the principal settles accounts with his 
agent before the ordinary period of credit has expired the 
seller would be deprived of the liability to which he was 
induced to look when he entered into the contract. 



Liability of Principal for Fraud of Agent. 

Is that of A principal is liable to an action for Deceit for the fraud 
plover for ^^ ^^^ ^^nt, if the fraud was committed in the ordinary 
fraud of course of his employment. The liability of the principal is in 
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no wise different from that of an employer who is responsible his ser- 
for wrongful acts done by those in his service^ within the^^-^j^^ 
scope of their employment. A man is equally liable for the foiSl^stock 
negligence of his coachman who runs over a foot passenger ur.\ Ex. 
in driving his master^s carriage from the house to the stables^ ^^ 
and for the fraud of his agent who^ being instructed to obtain 
a purchaser for certain goods^ obtains one by false statements 
as to the quality of the goods. 

But if the person employed act beyond the scope of his 
employment he no longer represents his employer to make him 
liable in tort or contract. An agent was employed to sell udeii v. 

, . . Atherton, 

a log of mahogany ; he was not authorized to warrant its 7 h. & n. 
soundness^ but he did so knowing it to be unsound. Barons 
Bramwell and Martin held that the employer was not liable 
for deceit : nor could the contract be avoided^ because the 
parties could no longer be replaced in their previous positions^ 
for the log had been sawn up and partly used. 

The rights of the parties may be thus stated. 

If the agent commits a fraud in the course of his employ- Liability 
ment^ he is liable^ and so is his principal. ' 

If he commits a fraud outside the scope of his authority 
he would be liable, but not his principal. 

In the first case the other party might sue upon the contract^ excontraciu. 
and in either case he would be entitled to avoid the contract 
upon the conditions described on page 176. 
I Where a principal allows his agent to make a statement 
' which he knows, but which the agent does not know, to be 
false, it would seem difficult to sue either principal or agent 
i for deceit ; for the one did not make the statement, and the 
other honestly believed it to be true. But the contract could 
be set aside or resisted on the ground of material misrepre- 
sentation if not on the ground of fraud : and it would be Kationai Ex. 
strange if the consequences of fraud did not attach to of Glasgow 
a principal who knowingly employed an ignorant agent "^h^l^^^j', 5 
order to profit by his misrepresentations. 

In the case of a contract vberrimae fdei, the principal Liability 

A a 
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fornon- would seem to be liable to have his contract invalidated if 

* his agent conceals a material fact. It is said that ' the 

knowledge of the agent is the knowledge of the principal/ 

and this doctrine has been carried so far that^ in the Court 

Biadcburn of Appeal^ a principal was held to be unable to recover on 

X A.) ^ po^cy of insurance because an agent whom he had employed, 

bid who had not effected the iMurance, knew of facts, materially 

affecting the risk, which he did not communicate to his 

employer, and of which the employer was unaware. The 

x2 App. Ca. House of Lords overruled this decision. 
531. 

The agent is employed to represent the principal for one 

or more transactions with more or less discretionary power. 
What he does in the course of the transaction is the act of 
his principal; what he knows and does not tell is — ^if he 
ought to tell it and if the transaction is carried out — a non- 
disclosure which would affect his principalis rights. But he 
represents his principal /or the purpose of the transaction in 
question, and if, before it is effected, his authority is revoked, 
the relation of employer and employed ceases to exist. 
When In fact the knowledge of the agent is the knowledge of 

ledgTof *^® principal when, and only when, it is imparted to the 
^nt is principal, or the transaction to which the knowledge is material 
ledge of is carried out. Hence it follows that if the agent knows that 
the principal is being defrauded, the principal cannot set aside 
the contract on the ground of fraud. 

An agent of an insurance company obtained a proposal 

for insurance from a one-eyed man who, being also illiterate, 

signed at the request of the agent a form stating among 

other things that he was free from any physical infirmity. 

The agent knew that the insured had but one eye. The 

insurance was against partial or total disablement; after 

I a while, the insured lost his second eye, and claimed the 

I amount due under the policy for a total disablement. The 

Bawdcn v. ! compauy resisted the claim, on the ground of the falsehood 

T!*Al^Sran4 Contained in the proposal ; but it was held that the knowledge 

2 Q. B. 534. of the agent was their knowledge and that they were liable. 



CHAPTER III, 

Determination of Agent's authority. 

An agent's authority may be determined in any one of 
three ways: by agreement; by_change of status; or by i 
deaths. 

(i) Agr^mnent. 

The relation of principal and agent is founded on mutual Agreo- 
consent^ and may be brought to a close by the same process 
which originated it, the agreement of the parties. 

Where this agreement is expressed by both parties^ or 
where, at the time the authority was given^ its duration was 
fixed, the matter is obvious and needs no discussion. 

Where authority is determined by revocation it must be Revoca- 
borne in mind that the right of either party to bring the condition 
relation to an end by notice given to the other is a term in !JJ|^ 
the original contract of employment. 

But the principal's right to revoke is affected by the in- Limits of 
terests (i) of third parties, (2) of the agent. revoke!* 

(i) A principal may not privately limit or revoke an 

authority which he has allowed his agent publicly to assume. 

He will be bound by the acts of the agent which he has given 

other persons reason to suppose are done by his authority. 

The case of Debenham v, Mellon is a firood illustration of the 5 Q- b. d. 

394. 
nature and limits of this right of revocation. 0App.ca.a4. 

A husband who supplied his wife with such things as lUustra- 

might be considered necessaries for her forbade her to pledge case of 

A a a 
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husband his credit; any authority she might ever have enjoyed for 
that purpose was thereby determined. She dealt with 
a tradesman who had not before supplied her with goods 
on her husband's credit and had no notice of his refusal to 
authorize her dealings. He supplied these goods on the 
husband's credit and sued him for their price. It was held 
that the husband was not liable, and the following rules were 
laid down in the judgments given. 
Marriage (^) Marriage does not of itself create by implication an 
no autho- authority from the husband to the wife to pledge the hus- 
band's credit; except in such cases of necessity as we have 
supra, p. 334- dcscribcd above. 

The wife therefore can only be constituted her husband's 

agent by express authority or by such conduct on his part as 

would estop him from denying the agency. 

But may {b) Where the husband has habitually ratified the acts of 

sui^ti^^" ^^ wife in pledging his credit, he cannot, as regards those 

due? ^^^* whom he has thus induced to look to him for payment, revoke 

her authority without notice. 

5 Q. B. D. * If a tradesman has had dealings with the wife upon the credit 
of the husband, and the husband has paid him without demur in 
respect of such dealings, the tradesman has a right to assume, in the 
absence of notice to the contrary, that the authority of the wife which 
the husband has recognized continues. The husband^s quiescence 
is in such cases tantamount to acquiescence, and forbids his denying 
an authority which his own conduct has invited the tradesman to 
assume.' 

otherwibe (c) In the absence of such authority arising from conduct 
authority ^^^ husband is entitled as against persons dealing with his 
'^•th'*^t^ wife to revoke any express or implied authority which he 
notice. may have given her, and to do so without notice to persons 
so dealing. 

' The tradesman must be taken to know the law ; he knows that 
PerThesieer ^^^ ^^^ ^^ "^ authority in fact or in law to pledge the husband*8 
^(^B D <^^cdit even for necessaries, unless he expressly or impliedly gives 
403. it her, and that what the husband gives he may take away.' 

The case of husband and wife is perhaps the best, as it 
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is the strongest^ illustration of the limits within which the 
principal may revoke an authority consistently with the 
rights of third parties. 

(2) If the employment is in its nature such that the 
authority cannot be revoked without loss to the agent^ the 
principal may not revoke. 

This rule has recently been treated as identical with a rule 
of a more limited significance, that ^an authority coupled 
with an interest is irrevocable.' 

Authorities given to an agent to pay to a third party what ia 
a debt which he owes to his principal, or to sell lands and ^j^^^^ 
pay himself a debt due to him out of the proceeds, are 
instances in which an authority has been held to be irrevocable 
by reason of interest. The ' result appears to be/ said Wilde, 
C. J., in Smart v. Sandars, ^ that where an agreement is 5 c. b. 9x7. 
entered into on sufficient consideration, whereby an authority 
is given for the purpose of conferring some benefit on the 
donee of that authority, such an authority is irrevocable.' 
That is what is usually meant by an authority coupled with,' 
an interest.' 

It may be well to compare the rule in Smart v. Sandars with ibid. 895. 
the wider rule which I have laid down above. 

In Smart v. Sandars a factor who had made advances on 

account of his principal sold goods of the latter, contrary 

to his orders, in order to repay himself. He alleged that he 

was given in the first instance authority to sell ; that he had 

an interest in the proceeds, arising from the advances ; and 

so, an irrevocable authority. It was held that he had no such 

authority. 

In Bead v. Afidersan an agent made bets on account of ioQ.b.d. 

^ ^ 100. 

his principal and paid the bets, contrary to orders, to avoid 
being noted as a defaulter at TattersalFs. He alleged an 
authority to make and pay bets ; an interest arising from his 
liability incurred at Tattersall's; and so, an irrevocable 
authority. 
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Hawkins, J., beld that the liability incurred was an 
' interest ' which made the authority irrevocable. The Court 

^79?" ^' ^' ^^ Appeal upheld his decision, but not on this ground. 

5CB.895. One may put the decisions in this way. If in Smart 
V. Sandars the principal had said to the factor to whom he 
was in debt, ' sell the goods when an opportunity offers and 
repay yourself out of the proceeds/ this would answer to the 
description of an ^authority coupled with an interest' and 
would be irrevocable. It would in fact be a special contract 
between employer and employed as to the mode of satisfying 
a debt ; and this I believe to be the real meaning of a phrase 
to which some mysterious significance has been supposed to 
attach. 

As the case stood in Smart v. Sandars the fact that the 
principal owed money to his factor did not prevent him from 
revoking an authority which had not been given in con- 
nexion with the debt. The creditor had no right to help 
himself^ contrary to his orders^ out of his debtor's property^ 
even though he had once been employed to sell that 
property. 

13Q.B.D. In Bead V, Anderson the agent had been employed to make 
a contract; the employer endeavoured to revoke his authority, 
not to make similar contracts in the future^ but to perform 
a contract already made^ the non-performance of which would 
have exposed the agent to loss in his business. 

The Gaming Act of 189CI has made it impossible for such 
an action to be maintained henceforth by one who is em« 
ployed to make bets; but the principle of Read v. Anderson 
still holds good as expressed by Bowen, L. J. 

'There is a contract of emplojment between the principal and 
the agent which expressly or by implication regulates their rela- 
tions ; and if as part of this contract the principal has expressly or 
impliedly bargained not to revoke the authority and to indemnify 
the agent for acting in the ordinary course of his trade and business 
ibid. 783. he cannot be allowed to break his contract.' 
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(ii) Change of Stattis. 

Bankruptcy of the principal determines^ and before 1883 Bank- 
marria^ of the principal^ if a woman, determined, an authority ^^^J^ 
given while the principal was solvent, or sole. fTiSS'541. 

It is still open to question whether insanity annuls an wSSJSiep, 
authority properly created while the principal was yet sane. ^ ^^'' 
The latest case on this point is Drew v. Nunn. The defendant 4 Q.b. d. 
there, being at the time sane, gave an authority to his wife 
to deal with the plaintiff ; he then became insane ; the wife 
continued to deal with the plaintiff and gave no notice of the 
insanity of her husband ; the defendant recovered and resisted 
pajrment for goods supplied to his wife while he was insane. 

The Court did not expressly decide how insanity affected Insanity, 
the continuance of an authority, but held that ^ the defendant 
by holding out his wife as agent, entered into a contract with 
the plaintiff that she had authority to act on his behalf, and 
that until the plaintiff had notice that this authority was re- 
voked he was entitled to act upon the defendant's representa- 
tions.' Since the decision in the Imperial Loan Co. v. Stone it [1893] x q.b. 
might be said that one who contracts is entitled to assume 
that the other party is sane, unless the contrary should 
appear, nor would he be expected when dealing with an agent 
to inquire whether the principal was of sound mind. 

Knowledge of the defendant's insanity would probably 
have disentitled the plaintiff to rely on the authority of the 
[vrife; for the decision in his favour rested mainly on the 
' ground that the authority had been made known to him, but 
not the insanity which might have annulled it. , In fact the 
defendant seems to have been held liable rather on the 
ground of his own representations than on the agency of 
his wife. It is possible that, since 1883, the wife who 
knowing that her husband was insane continued to exercise 
an authority once given by him, might be sued on the so-called 
warranty of authority. ante, p. 347- 
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(lii) Death of Principal. 

Death. The death of the principal determines at once the authority 

of the agent ^, leaving the third party without a remedy upon 

Smootv. contracts entered into by the agent when ignorant of the 

10M.& W.I. death of his principal. The agent is not personally liable, 

L. R. a c. p. as in Kelner r. Baxter, as having contracted on behalf of 

a non-existent principal ; for the agent had once received an 

authority to contract. Nor is he liable on a warranty of 

8 E.&B. 647. authority as in Collen v. Wright ^ for he had no means of 

knowing that his authority had determined. Nor is the 
Blades v. cstatc of the deccascd liable ; for the authority was given for 

9 B. & c. the purpose of representing the principal and not his estate. 

The case seems a hard one, but so the law stands at present. 
' It would appear probable however, from some expressions of 
4^Q. B.D. Brett, L. J., in Drew r. Nunuy that the Court of Appeal 
might be disposed to attach liability to the estate of the 
deceased principal^ should the question again arise. 

' This statement should be qualified in respect of powers of attorney 
expressed to be irreyocable under sections 8 and 9 of the CouTeyancing 
Act of i88a. See 44 & 45 "V^ict. c. 41. § 47, and 45 k 46 Vict, c 39. §S 8, 9. 
But these exceptions are of a very limited character and do not aflfect the 
principle laid down in the text. 
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CONTRACT AND QUASI CONTRACT. 

It is necessary to touch on some forms of obligation^ called 
Quasi Contract for want of a better name, because they 
acquired^ for purposes of pleadings the form of agreement. 

In early notions of Contract, whether in Roman ^ or in 
English Law^ we must not look for an analysis of Agreement^ 
as emanating from OfFer and Acceptance. The fact that one 
man had benefited at the expense of another under circum- 
stances which called for a readjustment of rights might give 
rise to the action of Debt. And this was the remedy, not 
only for breaches of contract based on executed consideration 
where such breach resulted in an ascertained money claim^ 
but for any case where statute^ common law, or custom laid 
a duty upon one to pay an ascertained sum to another. 

The action of Assumpsit^ on the other hand^ was primarily Assump- 
an action to recover an unliquidated sum^ or such damages as 
the breach of a promise had occasioned to the promisee. 

But there were certain inconveniences attaching to the 
action of Debt. The defendant might ^ wage his law/ and Biackstone, 

, Comm. iii. 

the action was then determined, not upon the merits^ but by 341. 
a process of compurgation, in which the defendant came i^w. 
into Court and declared upon oath that he did not owe the 
debt, and eleven respectable neighbours also declared upon 
oath that they believed him to speak the truth. 

Again, the technical rules of pleading forbade the inclusion 
in the same suit of an action of debt and an action of assump- 

^ Thus Qaius, after illustrating the nature of the contract Re, by the 
instance of Mutuum or loan for consumption, goes on to say, ' is qui non 
debitum accepit ab eo qui per errorem solvit, re ohUgaJtur' By the time of Gaius,3.f 91. 
Justinian this legal relation had been definitely assigned to the province 
of Quasi Contract. IwttUutes, iii. 97. 6. 
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sit> an action for liquidated and one for unliquidated damages ; 
for the one was based upon contract real or feigned^ the other 
upon a form of wrongs the non-feoiance of an undertaking. 

Assumpsit therefore was preferred to Debt as a form of 

action, and, after a while, by the pleader's art, a money debt 

was stated in the form of an assumpsit, or undertaking to pay 

4 Co. Rep. it. First it was decided in Slade's case that an action might 

^' be maintained in assumpsit, though the contract was a bargain 

for goods to be sold, resulting in a liquidated claim or Debt. 

indebitatua Then where the breach of a contract resulted in such a claim 

coun 8. ^^ plaintiff was enabled to declare in the form of a short 

statement of a debt, based upon a request by the defendant for 

work to be done or goods to be supplied, and a promise to pay 

for them. This was settled in the last twenty-five years of the 

Seeexpres- Seventeenth century. Thenceforth a man might state claims 

c. J., quoted arising from contract variously in the same suit — as a special 

wsmren,^ agreement which had been broken — and as a debt arising from 

agreement and hence importing a promise to pay it. 

Such a mode of pleading was called an indebitatus count, 
or count in indebitatus assumpsit ; the remedy upon a special 
contract which resulted in a liquidated claim was now capable 
of being stated as a debt with the addition of a promise to 
pay it. In this form it was applied to the kinds of liability 
Moses V. which, though devoid of the element of agreement, gave rise 
^bSS[^5. to the action of Debt, and thence to all cases where A was 
liable to make good to X a sum gained at X's expense. 

Thus for the convenience of the remedy certain liabili- 
ties have been made to figure as though they sprang from 
contract, and have appropriated the form of Agreement. 
, The distinction between Assumpsit and Debt was practically 
15 & x6 victj abolished by the Common Law Procedure Act (1851^). The 
^'3^ . plaintiff was no longer required to specify the form in which 

his action was brought ; he was allowed to join various 
§ 4x. forms of action in the same suit, And might omit the feigned 

1 49. promise from the statement of the cause of action. The 

form of pleading, in such cases as resolved themselves into 
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a simple money claim^ was reduced to a short statement of 
a debt due for money paid or received ; and now the Judicature 
Act has abolished formal pleadings, and has substituted for 
the indebilatns counts a simple indorsement upon the writ of 
summons. 

In deference to their historical connexion with contract, 
I will notice legal relations which once, in the pleader^s 
hands, wore the semblance of offer and acceptance. 

Such relations may arise from the judgment of a court of 
competent jurisdiction, or from the acts of the parties. 

As to the former, it is enough to say that the judgment Judgment, 
of a court of competent jurisdiction, ordering a sum of money 
to be paid by one of two parties to another, is not merely 
enforceable by the process of the Court, but can be sued upon 
as creating a debt between the parties, whether or no the ^j||^ 
Court be a Court of Record. 'dz^' * ^* 

The acts of the parties may bring about this obligation Acts of 
either (i) from the admission by ^ of a claim due to X upon P*^**^*®** 
an account stated, or (2) from the payment by ^ of a sum 
which X ought to have paid, or (3) from the acquisition by A 
of money which should belong to X. 

(i) An account stated is an admission by one who is in Account 
account with another that there is a balance due from him. ^^^^* 

Irvine v. 

Such an admission imports a promise to pay upon request, and ^^^^' ^ 
creates an actionable liability ex conlraclu. Hopkins v. 

{2) It is a rule of English Law that no man ^can make ^fStw. 
himself the creditor of another by paying that other's debt PeV wuies, 
against his will or without his consent.' s^n*v. Roy^i 

, , Mail Sceam 

But if A requests or allows X to take up a position in PadcetCo., 
which he is compelled by law to discharge A'a legal liabilities, 43- 
the law imports a request and promise made by ^ to X, paid by a 
a request to make the payment, and a promise to repay. ^^ ^^j^^ 

If one of several co-debtors pays the entirety of the debt 
he may recover from each of the others his proportionate 
share. In such a case a request to pay and a promise to 
repay were feigned in order to bring plaintiff within the 
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Kemp V. remedy of assumpsity and he cotdd recover his payment from 
X3 M. k w. his co-debtors as money paid to their use. 

A sub-tenant who pays the rent of his lessor to the superior 
Tone« V. landlord under a threat of distress to his goods ^, may recover 
3 Exch. 742. the amount so paid or deduct it from his rent ; and a man 
who in the course of business leaves his goods on the other's 
Partrid* e pr^^i*^ a^<l bas to pay the other's debt to prevent distraint 
8 T. R. 308, Qf jjjg goods may in like manner recover his money. 

We might multiply instances of this kind of liability, 

but we must not forget that legal liability incurred by X 

on behalf of A without any concurrence or privity on the 

part of Ay will not entitle X to recover for money which 

under such circumstances he may pay to -4's use. The 

liability must have been in some manner cast upon X by A. 

Otherwise the mere fact that X has paid under compulsion 

of law what A might have been compelled to pay, will give to 

Kden/' ^ ^^ rigt* ^^ action against A. X may have been acting for 

L.^R. X c. p. j^g ^^^ benefit and not by reason of any request or act of A. 

Money (3) There are many cases in which A may be required to 

by -r for repay to X money which has come into his possession tmder 

the use circumstances which disentitle him to retain it. 

This class of cases, though at one time in the hands of 
Lord Mansfield it threatened to expand into the vagueness 
MacSriin ^^ ' moral obligation/ is practically reducible to two groups 
2 Burr. xoxo. of circumstauces now pretty clearly defined. 

The first of these are cases of money obtained by wrong, 

such as payments under contracts induced by fraud, or 

duress; the second are cases of money paid under such 

Marriotv. mistake of fact as creates a belief that a legal liability 

Hampton, ^ 

L^Toth'Jd^ ^'^^^ ^^ ^^® payer to make the payment*. Such cases lie 
outside the limits of our subject. 



44x<9thcd.), 
and notes 
thereto. 



* The goods of a lodger are protected from distress by Ufo Lodger 
Protection Act, 34 & 35 Vict. c. 79. 

* The liability to repay money paid for a consideration which has 
wholly foiled is sometimes classed among the foregoing obligations, but is 
based upon genuine contract, though shortly stated in the form of an 
iniehiiaJtuB count. 
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FORM OF CHARTER-PARTY. 

C]^atters]dartp, is 

IT IS THIS DAY MUTUALLY AGREED, between 

of the Good Ship or Vessel called the 
of the measurement of 
Tons Register, or thereabouts, and 

Merchant, 
that the said ship being tight, staunch, and strong, and in eveij way 
fitted for the Voyage, shall with all convenient speed, sail and 
proceed to 

or as near thereunto as she may safely get, and there load fh>m the 
factors of the said Merchant a full and complete cargo 

which is to he brotigfU to and taken from alongside at Merchant's Risk and Expense j 
and not exceeding what she can reasonably stow and carry over and 
above her tackle, apparel, provisions, and furniture, and being bo 
loaded shall therewith proceed to 

or as near thereunto as she may safely get, and deliver the same on 
being paid freight. 

Bestraini qf Princes and Riders, the Act of God, the Queen's Enemies^ Fire, and 
all and every other Dangers and Accidents qf the SeaSy RiverSj and Navigation qf 
whatever Nature and Kind soever, during the said Voyage, always excepted. 

Freight to be paid on the right delivery of the cargo. 

days to be allowed the said Merchant (if the Ship 
be not sooner despatched}, for 

and days on Demurrage * over and above the said 

laying days at £ per day. 

Penalty for non-performance of this agreement, estimated amount of 
freight. 
Witness to the signature of ) 



Witness to the signature of ) 



^ It IB usual to fix a certain number of days, called the * lay days,* for the loading 
and unloading of the ihip. Beyond these the merchant may be allowed to detain the 
ship, if need be, on payment of a fixed inm F^ diem. The detention and the pay- 
ment are called Demurrage, 
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FORM OF INLilND BILL OF EXCHANGE. 













Oxford, 


I St January, 1891. 


£ioo. 




i 




.i 






Three months after date 


^ 
^ 


pay 6 


to Mr. 


W5 


JoHV Sttles or order the 


sum of one hundred pounds 


^-1 


value 


1 


received 


JoH2c Doe. 


To Richard Roe, Esq. 













FORM OF PROMISSORY NOTE. 



Oxford, 95th Lecemberf 1890. 
£100. 



I promise to pay to Richard Roe or order at the Old Bank, Oxford, six 
months after date the sum of £100, for value received. 

John Doe. 
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riffht of action, as a form of obligation, 8. 

springs from breach of contract, 378, 308. 

assignment of, soi, 335, 336. 

how discharged, 315-330. 
Adequacy: 

of consideration, how regarded at common 
law, 76, 77. 
in Equity, 77, 177. 
Admission : 

of written contract, how made, 358. 



Advertisement : 

offer made by, 38, 39. 

acceptance of by act, 93. 
AflHrmatlon : 

right of in case of fraud, 175. 
Agency : see Principal and Agent. 
Agent: 

who may be an agent, 330. 

of necessity, 333. 

for purposes of 29 Car. II. c. 3. § 4., 59, 
60, 343. 
of 9 Geo. IV. c. 14. $ I., 59, 319. 
Agreement : 

the origin of contract, i, 7, 8. 

analysis of, 3, 3. 

definition of, 3. 

a source of obligation, 7. 

assignment of contract by, 333, 334. 

discharge of contract by, 373-381. 

forms needed for discharge by agree- 
ment, 380, 381. 

determination of agency by, 355-3^8. 
Alien: 

his capacity to contract, 107. 

alien enemy, contract with, 107, 197, 198. 
Alteration of Instrument : 

when its effects discbarge, 337. 
Ambiguity : 

latent and patent, 364. 
Apprenticeship : 

contracts of, II3. 
Arbitration : 

agreements to refer to, aoo. 
Assignment : 

a form of operation of contract, 333. 

of liabilities, 333. 

of rights — at Common Law, 334, 335. 
in Equity, 336 egq. 
by Statute, 239, 240. 

ofcovenants affecting leasehold, 349, 350, 

313. 
affecting freehold, 351, 353. 
of contracts of deceased, 353. 
of bankrupt, 353. 
Assumpsit : 

a form of trespass on the case, 46. 
its relation to action of debt, 387, 
36a. 
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Assumpsit : 

its application to rights quasi ex con- 
tractu, 363, 364. 
Attestation : 

when necessary to validity of a deed, 358. 
Auctioneer : 

bis liabilities on advertisement, 38, 39. 
bis position as a general agent, 343. 
Authority: see Agency, 
warranty of, 304, 305, 347. 
general and special, 34a. 
coupled with an interest, 357. 
Average : 

general and particular, 366. 
Avoidance : 

right of, in in&nt's contract, 108 et sqq. 
in case of misrepresentation, 156. 
of non-disclosure, 157, 161. 
of fraud, 175, 176. 



Bailment : 

may give rise to action of detinue, 45. 

nature of consideration for, 83. 
Bankruptcy : 

its effect in assigning contract, 353. 
in discharging contract, 317. 
in determining authority, 359. 
Bankruptcy Act : see Statute. 
Barrister : 

bis professional Klatus, 108. 
Bill of exchange : 

form of, 368. 

must be in writing, 59. 

consid<'ration for it presumed, 76. 

how affected by want of consideration, 

192, 215. 
by unlawfulness of consideration, 192, 
214, 215, 243. 

discharged by waiver, 87, 88, 275, 315. 

negotiable by custom, 241. 

now by Statute, 241. 

how drawn, accepted, and indorsed, 241, 
242. 
Bill of Exchange Act : see Statute. 
Bill of lading: 

consideration for its indorsement, 82. 

how far negotiable, 247, 248. 

effect of its assignment^ 247. 

(<xm of, 366. 
Bond : 

nature of, 56. 

penalties in, 56, 270. 

conditions subsequent in, 278. 
Breach of Contract: see Condition, 
'Warranty, Independent Promise. 

consideration for waiver of, 89, 90, 315. 

ss a cause of action, 147, 148, 150, 286. 

as a form of discharge, 286 et sqq. 

rights conferred by it, 287, 308. 

modes in which it may take place, 289. 



Breach of Contract : see Condition, 
"Warranty, Independent Promise, 
renunciation before performance, 290. 
if accepted as a dischaige by the other 
party, 292. 
renunciation during performance, 293. 
impossibility created by one party, 292, 

294. 
failure in performance, 295. 
by breach of concurrent condition, 296. 
by total failure of consideration, 297. 
by breach of vital condition, 304. 
Broker : 
his rights and liabilities, 211, 344, 345, 
349- 



C. 

Carrier: 

his promise as to safety of goods, 379, 305. 

when an agent of necessity, 334. 
Champerty: 

how it affects contract, 192, 200, 201. 
Chancery Division : 

remedies obtainable in, 55, 267, 314, 315 . 
Charter-party : 

construction of, 147, 265. 301, 307. 

excepted risks in, 278. 

form of, 365. 
Chose in action : 

doubtful meaning of term, 235. 

cannot be assigned at Comoion Law, 235. 

how far asdgnable in Equity, 336. 

and by Statute, 239, 240. 
Civil death: 

meaning of term, 122. 
Cognovit aotionem : 

nature of, 50. 

attestation necessary to its validity, 258. 
Cohabitation : 

illicit, is null as a condderation, 302. 

does not necessarily create agency, 333. 
Collateral promise : see Warranty. 
Commission Agent : 

his relation to bis employer, 337, 343. 
Company: 

capacity of to contract, 119, 339. 

to ratify contracts made before its for- 
mation, 329, 335. 

to make negotiable instruments, 119, 245. 

to sue and be sued through an agent, 231. 

articles of association of, 229. 

memorandum of association of, 120, 229. 
Composition with oreditors : 

consideration for, 89, 315, 316. 

fraudulent preference, 195, 2x7. 
Compromise of suit : 

as consideration for a promise, 77, 87, 
118. 
Concealment : 

how different from non-disdosore, 166. 
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Condition : see Breach of Contract, 
condition subsequent, 278. 

concurrent, 298. 

suspensory, 396. 

precedent, 277. 

a statement or promise, 149, 150, 171. 
implierl in sale of goods, 301, 303. 
how distinguished from warranty, 303, 

304. 
when convertible with warranty, 306, 307. 
Conaideration : 
its place in English Law of Contract, 

11-14. 
essential where contract is not under 

seal, 12, 45, 48, 55, 75, 274, 315. 
definition of, 74. 
executed and executory, 13, 14, 78, 93, 

33>,33a. 
history of, 43-48. 
is different from motive, 78, 79. 
must move from promises, 80, 228. 
must not be pa<t, 93, 95. 
adequacy of, 76. 
reality of, 78 et sqq, 

in cases of forbearance to sue, 82, 83, 87. 
of discharge of existing liability, 85, 86, 

91. 
of composition with creditors, 89, 90. 
of waiver, 373, 274. 
when it must appear in writing 
Stat, of Frauds, § 4., 63, 67, 68. 
Sale of Goods Act, § 4., 73. 
exceptions to necessity for 
alleged, 75, 79, 96-104. 
real, revived promise, io3, 103, 319, 330. 
gratuitous employment, 84, 331. 
negotiable instrument, 345, 275. 
failure of, a discharge, 128, 299. 
Conatruotion : 

of documents, rules as to, 257, 268. 
Contract in writing : 

when writing is required, 58-60. See 

Statute, 
the writing is only evidence of the con- 
tract, 65, 257, 258. 
how proved, 259, 260. See Evidenoe. 
rectification of, in Equity, 140, 266. 
how discharged by agreement, 380. 
Contract of Becord : eee Judgment, 
a form of obligation, 7-9. 
its forms and characteristics, 50, 51. 
is not a true contract, 51. 
Contract under Seal : 

offer under seal irrevocable, 20, 30. 
mode of execution, 53. 
characteristics, 53-56, 258. 
when necessary, 57, 58. 
illegality of consideration for, 316, 317. 
when negotiable, 1x9, 340, 341. 
how it is proved, 258. 
how discharged, 283. 



Contract under Seal : 
agent being a party to it contracts per- 
sonally, 346. 
Conveyance : 

how different frx>m contract, 3. 
a sale is a conveyance, 73. 
its place in histoiy of contract, 38. 
Convict : 

his incapacity to contract, 107. 
Copyholder : 

liable, though an infant, to pay fine, 109. 
Corporations : 
their contracts must be under seal, 57. 
exceptions to general rule, 57. 
necessary limits to their power to con- 
tract, 118, 130, 129. 
express limits, 119. 

negotiable instruments, made by, i I9,a45> 
Correspondence : 

contracts made by, 21-36. 
Covenant : 

action of, 45, 46. 
assignment of 
as affecting leasahold rights, 249. 
as affecting freehold rights, 251, 252. 
Coverture : $ee Marriage. 
Custom : see Usage. 
Custom of merchants, as to negotiable 

instruments, 241, 344. 
as to bills of lading, 347. 
as to agent's liability where principal is 

unnamed, 350. 
of City of London as to contract of 
married women, 133. 



Damages: 

rules relating to, 309-311. 

penalty and liquidated damages, 369,270. 

interest by way of damages, 311. 

how different from indemnity, 163. 
Death: 

causes lapse of offer, 28. 

its effect in assigning contract^ 253. 

in deteniiining authority of agent, 360. 

civil death, in what it consists, 133. 
Debt: 

action of, 45. 

why supplanted by action of Assumpsit, 
361, 3^2. 

assignment of, 233, 334. 
Deoeit : see Fraud. 

action of, 143, 165, 174. 
Deed : see Contract under Seal. 
Del oredere agent : 

liabilities to his employer, 345, 346. 
Delivery : 

of deed, 52, 53. 

of negotiable instruments transferable by 
delivery, 241. 

of goods, a form of tender, 385. 
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Demurrage: 

for detention of Bhipe, 366. 
Detinue : 

action of, 45. 
Discharge : aee Agreement, Breaoh, Im- 
possibility, Operation of Law, Per- 
formance. 
Disclosure : 

duty of, in certain contracts, 137, 157. 
by agent, 354. 
Divisible contract : 

where consideration partly void, 206, 397. 

where performance incomplete, 399. 303. 
Divorce : 

makes woman a feme sole, 133. 
Drunken person : 

his contract voidable at his option, i3o. 
Duress: 

to person, 177. 

to goods, 178. 
Duty: 

as distinct from obligation, 5. 

may be imposed by contract, 336, 337. 



Equity: 

how different from Common Law in 
treatment — 

of gratuitous promise under seal, 55. 
of inadequate consideration, 76. 
of bonds and penalties, 56, 369. 
of misrepresentation, 15 3, 153. 
of fraud and influence, 170, 178. 
of assi}?nment of rights, 336, 337. 
of admission of evidence, 364. 
of construction of time clauses, 370. 
its peculiar remedies, 55, 367, 314, 315. 
when obtainable only in Chancery Di- 
vision, 55, 367, 314, 315, 
Escrow : 

a deed delivered under condition, 53. 
evidence that deed is an escrow, 357, 360. 
Estate: 

of deceased debtor, 54. 

of bankrupt, 354. 

ratification of contract made on behalf of, 

334- 
Estoppel : 

by statements made in a deed, 53. 
by words or conduct, 163, 164, 333. 
the effect of, 164, 165. 
by judgment, 317. 
agency created by, 333, 334, 356. 
Evidence : 

parol, inadmissible to prove contract 
under 39 Car. IL c. 3. § 4., 59, 69. 
or to supplement its terms, 67. 
or to connect documents, 66, 67 ^ 359. 
exception as to part performance, 66, 67. 
when admissible, 350. 
extrinsic— to prove document, 358. 



Evidence : 

to prove or disprove agreement, 359. 

secondary^f contents of document, 359. 

of condition suspensory, 360. 

of supplementary terms, 361. 

explanatory of latent ambiguity, 264. 

of usage, 365, 366. 

for purpose of equitable remedies, 367. 
Executed consideration : 

contracts arising from, 13, 14, 93, 94. 

promise implied from, 15, 95, 100. 
Executed contract : 

meaning of term, 14, 375. 
Execution : 

of a deed, 53. 

upon judgment, 51, 317. 
Executor : 

his duties and liabilities, 60, 353, 353. 

his promise to answer damages oot of his 
own estate, 60. 
Expectant heir : 

protected from undue influence, 179, 180. 



Factor : 
his rights and liabilities, 344, 349, 350, 

357, 358. 
Failure of consideration : 

differs frt>m absence of consideration, 

360. 
a form of discharge, 301, 303. 
confused with mistake, 1 38, 1 39, 1 34, 1 35. 
vrith fraud, 173, 173. 
money paid for consideration which has 
failed is recoverable, 364. 
Forbearance : 
of a right as consideration for a promise, 
81, 82, 87, 88. 
Foreign Principal : 

liability of agent for, 346, 350. 
Foreign State : 
non-liability of ltd sovereign, 107, 318. 

or hia representatives, 107, 318. 
agreements hostile to, 197, 198. 
its bonds negotiable, 341. 
Form: 

its importance in legal history, 43, 44. 
contracts valid by reason of, 49-53. 
when merely evidentiary, 60. 
of agreement for discharge, 380. 
Fraud: 

a flaw in contract, 127. 
also a civil wrong, 144, 195, 196. 
definition of, 165. 

consistent with honest motive, 144-146, 
172. 
with uncertainty of fiJsehood, 146, 170. 
but not with honest belief, 169, 170. 
legal and equitable fraud, 153, 170. 
representation an essential element, 168. 
must be addrened to plaintiff, 173. 
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Frand: 

and most deceive him, 1 74. 

itfl effects on cod tract, 175. 

how different from undue influence, 178. 

burden of proof lies on him who asserts 

firaud, 243. 
affects limitation of actions, 319. 
Fraudulent preference : 
an illegal consideration, 195, 196. 
money so paid, where recoverable, 217, 
ai8. 
Fructua mdustriales : 
not an interest in land under 39 Car. IL 
c. 3. § 4-, 63, 64. 



Gift: 

requires assent of donee, 3, 13. 

when suggestive of undue influence, 178, 
179. 
Qoods : see Sale. 

what are, under 56 & 57 Vict. c. 71. § 4., 

64» 71. 
GratuitouB promise : 

void unless made under seal, 1 3, 56, 74. 
never enforceable in Equity, 55, 1 79, 313. 
Guarantee : 
under 29 Gar. II. c. 3. § 4., 61. 
consideration for, need not appear in 

writing:, 63. 
uberrima fidesj how far required, 157. 

H. 
Heir: 
liability of for debts of ancestor, 55, 179, 

313- 
expectant, contracts with, 179, 180. 
Husband and "Wife : see Marriage. 



Ignorance of Iiaw : 

its effect in case of mistake, 136. 
its efi'ect in case of fraud, 168. 
Illegality: 

a flaw in contract, 184. 

by statute, 185. 

by rules of common law, 195, 196. 

by rules of public policy, 1^6, 197. 

contracts affecting foreign relations 
of State, 197. 

injurious to public service, 198. 

affecting course of justice, 199. 

encouraging litigation, 200. 

conti-ary to good monJs, 201. 

affecting marriage, 202. 

in restraint of tnde^ 202. 
its effect on contract, 206-222. 
when parties are not in pari delicto, 217. 
when there is a locus poeniteniiae, 218. 
Immoral purpose : 
its effect upon contract, 201, 209. 



Implied promise : 

arisiog from conduct, 15. 

of sea-worthiness in contract of marine 

insurance, 263, 264. 
of indemnity in contract of employment, 

95* 97» 98, 332, 337, 358. 
of quality in executory sale of goods, 

301-303. 
of title, 306 n, 
of possibility, 306 n. 
of authority, 163, 306 n., 358. 
Impossibility : 

on face of the contract, 80, 321. 
antecedent, a form of mistake, 135, 

321. 
created by act of one party, a form of 

breach, 292, 294. 
subsequent, when a discharge, 322-325. 
Imprisonment : 

a form of duress, 1 77. 
Inadequacy of consideration : 

how regarded in equity, 77, 181. 
Indebitatus counts : 
their history, 362, 363. 
their object, 287, 288, 362. 
as applied to special contract, 288, 289. 
Indemnity : 
distinct from guarantee, 61. 

from damages. 163. 
in marine and fire insurance, 194. 
Indenture : 

as distinct from deed poll, 53. 
Independent promises : 

what are independent promises, 298. 
absolute promises, 297-299. 
promises divisible in respect of perform- 
ance, 299-302. 
subsidiary promises, 303. 
warranty a subsidiary promise, 305. 
Indorsee : 

rights of, 215, 242, 245. 
where bon& fide and for value, 243. 
Indorsement : 

special, and in blank, 242. 
a form of security, 242. 
of bill of lading, 82, 247. 
Infant: 
his contract voidable at Common Law, 

108. 
when binding, iii, 112, 116. 
when void by Infants' Belief Act, ii i . 
Batification at common law, 108. 
when implied, 109, 114, 115. 
as affected by Lord Tenterden's Act, 

III. 
by Infants* Relief Act, § 2., ill. 
liabilities for necesBaries, 116, 117. 
for contract of service, x 1 2. 
for wrong, 117. 

for breach of contract resulting in a 
wrong, 118. 
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Infant: 
refused spedfie perfonnaDce, 114, 31a. 
infancy aifecis limitation of action, 318. 
Injunction : 
when applicable, 313. 314. 
rules for grantiDg it, 313. 
Insanity : aee Lunatio. 
Insoranoe : 
Fire insurance 

how affected by non-disclosure of mate- 
rial fact, 157, 158. 
dealt with by 14 Geo. III. c. 48., 
194. 
Life insurance 
disclosure of material fact required, 

158, 159. 
is a form of wager, 188. 
how dealt with by 14 Geo. III. c. 48., 

'^^ .... 

not a contract of indemnity, 194. 

policy of, assignable, 239, 340. 
Marine insurance 
must be in the form of a policy, 59. 
form of, 367. 

disclosure of material fact required, 
146, 147, 157. 
but not by expression of opinion, 163, 
163. 
is a form of wager, 187, 194. 
need of insurable interest, 193. 
dealt with by 19 Geo. II. c. 37., 193. 
differs from life insurance, 193. 
policy of, assignable, 340. 
contains implied warranty of sea- 
worthiness, 363, 364. 
Intention : 
distinctness of, necessaryto agreement, 2. 
communication of, 3, 16, 17. 
statement of, as distinct from offer, 4, 

38. 
representation of intention and of fact, 

168. 
how it affects unlawful purpose, 3ii- 

313- 

of the parties to be gathered from con- 
struction of whole of contract, 266, 
367. 304, 305. 

governs the construction of the contract, 

IS". 304, 3<^5- 
Interest : 
insurable, when requisite, 193, 194. 
on debt, when it may be given by way 

of damages, 309. 
interest coupled with authority, 357, 358. 



Judgment : 
a form of contract of record, 8. 
its nature and characteristics, 50, 51. 
a discharge of right of action, 316. 
its operation by way of estoppel, 317. 



Judgment : 

its operation by way of meiger, 317. 

how discharged, 316, 317. 

creates a debt, 363. 
Judioature Aot : see Statute. 



Land: 

interest in, under Stat. Frauds, § 4., 63. 

uberrima fides in contract for sale of, 159, 
160. 

assignment of obligations on transfer of 
interest in, 249-253. 

specific performance of contracts for sale 
of, 3". 
Lease : 

assignment of, its effect on covenants, 
349. 
Iiax fori : 

determines procedure, 69. 
Iiez loci : 

determines validity of contract, 69. 
License : 

license to break contract, a bad plea, 374. 
Lien : 

of auctioneer, 343. 

of factor, 344, 358. 
Limitation of Actions : 

Statutory, 317. 

in case of specialty, 54, 318, 319. 

of simple contract, 318. 

barred debt a consideration for promise 
to repay, 103. 

disability to sue, effect of, 318, 319. 

modes of reviving barred debt, 319, 320. 

form of reviving such debt, 58, 319, 320. 
Liquidated damages : 

d.ffer from penalty, 370, 371, 310. 
Locus poenitentiae : 

in case of illegal contracts, 318. 

limitations of rule, 319-322, 358. 
Loss of written instrument : 

wherein it affects rights, 337, 338. 
Lunatio : 

his executory contracts voidable, I30, 

131. 

not so, when executed in part, 1 30. 
where so found by commiasion, in- 
validity of contract is presumed, 121. 
insanity affects limitation of actions, 318. 



Maintenance : 

what it is, 300, 301. 

how it affects contract, 30i. 
Marriage : 

a form of agreement differing from con- 
tract, 4. 

promise in consideration of, 63. 

mutual promises to many, 78. 
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Marriftge: 

agreements affecting freedom of olioice 
in marriage, 303. 

agreements for separation, aoa. 

effect of marriage on contract made by 
wife dum tola, 352. 
Married Woman : 

her contract void at Common Law, I3i. 

Common Law exceptions, 123. 

statatory exceptions, 122. 

doctrine of separate estate^ 133. 

separate estate under Acts of 1883 and 
1893, 134. 

under Act of 1893, 134-1 30. 

can be agent for her husband 
of necessity, 334. 

by authority express or implied, 333, 
356. 
Master and servant : 

liability for inducing servant to break 
contract, 336. 

contract terminable on notice, 380. 
Merchants, Custom of : 

as to foreign principal, 346. 

as creating negotiability, 340, 346, 347. 
Merger: 

of lesser security in a greater, 50, 53. 

a discharge of contract, 336. 

a discharge of right of action arising 
irom contract, 316. 
Misrepresentation : 

relates to formation of contract^ 137, 143. 

how different from fraud, 143, 144-146. 
from non-disclosure, 144, 157. 

how regarded at Common Law, 150-153. 

in Equity, 153, 170. 

effect of Judicature Act, 153-156. 

gives no right to damages, 163, 169. 

exceptions, 163, 348. 

may give a right to indemnity, 163. 

not actionable though negligent, 173. 
Mistake : 

affects formation of contract, 137, 138. 

may be of intention or of expression, 1 38. 

as to nature of transaction, 130-133. 

as to party to contract, 133-134. 

as to subject-matter of contract, 134, 

135. 
as to existence of thing contracted for, 

135. 3ai, 222. 
as to existence of a right, 136. 
as to identity of subject-matter, 134, 135. 
as to quality of subject of contract, 136, 

137. »39- 
its effectupon contract, 136, 143, 321, 333. 
confused with failure of consideration, 

396, 397. 
Money paid : 

under mistake, recoverable, 140. 

for an illegal object, when recoveri^ble 

310, 313, 317. * 



Money paid : 

to the use of another, when a cause of 
action, 363, 364. 
Money reoeived : 

to the use of another, when a cause of 
action, 364. 
Moral obligation : 

as consideration for a promise, 79, 104. 

settled not to be so, 85, 86, 105. 
Motive : 

of acceptance, immaterial, 16, 37. 

is no consideration for a promise, 79. 

its effect in illegal contract, 309. 
Mutual promisee : 

are consideration for one another, 78. 

performance of one is no dischai^e, 382. 

N. 
ZTecessarles : 

for an infant, 108, 1 16. 
province of judge and jxtry in deciding 
what are necessaries, no, 117. 
ZTeoessity: 

agent by, 333. 334. 
Negllgenoe : 

arising from mistake, 133. 
in statement, not actionable, 173. 
Negotiable instrument : see Bill of IBz- 
change. 
when it can be made under seal, 119, 344. 
of corporation, 56, 119. 
as security for payment due on illegal or 

void contract, 189-193, 313, 340. 
how distinct from assignable contract, 

243. 

negotiability by custom and statute, 
340-248. 

effect of giving as payment, 38. 

consideration is presumed, 383, 384. 
Non-disclosure : 

contracts voidable on ground of, 157. 

how different from fraud, 166. 

by agent, 354. 
Notice : 

of acceptance of offer, 33, 33, 39. 

of assignment of contract, 337, 339. 

of covenants binding land, 353. 
Nudum pactum : 

meaning of term in English law, 75. 



Obligation : 

its definition, 5-7, 36. 

distinguished from, duty, 6, 336. 

sources of, 7. 

limits of, 334, 335. 
Oflbr: 

must be communicated, 14-30. 

must refer to legal relations, 19. 

how far revocable, 31, 38-36. 
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Offer: 

how it may lapee, 28-30. 

to unascertained peraonB, 36, 37. 
Offer and acoeptanoe : 

a necessary element in agreement, 1 1, 16. 

expressed in question and answer, 11. 

its various forms, 12, 13, 334, 335. 
Office: 

sale of, 198. 
Operation of I<aw : 

discharge of contract by, 326, 327. 
Opinion : 

statement of, not a representation, 156. 
cannot amount to fraud, 167. 

P. 

Par delictum : 

in cases of illegal contract, 216, 217. 
Parol : see Evidence, Simple Oontraot. 
Part Performance : 
of contract under Statute of Frauds, 
69-74. 
Parties : see Assignment. • 

in contracts within 29 Car. II. c. 3. § 4, 
their names must appear in writing, 
60, 61. 
only parties to a contract are liable 

under it, 223-226. 
who entitled at Common Law, 227-229. 
who entitled in Equity, 229-232. 
third parties, when allowed to sue, 231. 
^ftith common interest, 231. 
change of, a mode of discharge, 276, 277. 
Partner : 
infant partner, his rights, 109, no. 
change of partners, its effects on contracts 
made with partnership, 276, 277. 
Partnership : 

uherrimae fidei, how far a contract, 161. 
general agency as between partners, 162, 

333, 334- 
Patent Ambiguity : 

may not be corrected by parol evidence, 
264. 
Payment : 

of a smaller sum for a greater, 86, 87. 

a form of discharge, 282. 

negotiable instrument as payment, 283. 
Penalty : 

rules of Law and Equity as to, 269. 

penalty and liquidated damages, 271, 310. 
Pension : 

assignment of, 199. 
Performance : see Payment, Tender. 

postponement of, at request of one party, 
375, 276. 

discharge of one party by, 283. 

discharge of contract by, 283. 
Personal oontraot : 

does not pass to representatives of de- 
ceased or bankrupt, 253, 254. 



Phyaioian : 

his professional status, 108. 
Principal and Agent : 

their relation a form of employment, 232, 

329- 
capacity of parties, 331. 
authority how given, 332-336. 
ratification of agent's act, 334, 335. 
dutiesof principal, 337. 

of agent, 337-339. 
special and general agency, 342. 
commission agency, 345. 
forms of professional agency. 333, 334, 344, 

345. 
restriction of authority, 342, 355. 
delegation of authority, 341. 
revocation of authority, 355-360. 
agent for named principal, 342-348. 
when liable on contract, 346. 
when liable otherwise, 347. 
for unnamed principal, 348-350. 
for undisclosed principal, 350-352. 
principal when liable for agent's fraud, 
352, 353. 
for agent*s non-disclosure, 354. 
effect of principars change of status, or 
death, 359, 360. 
Promise: 
essential to contract, 4. 
part executed, when a cause of action, 46. 
implied: see Implied promise and 

"Warranty, 
under seal : see Contract under Seal. 
Promissory note : 

consideration for it presumed until the 

contrary is shown, 75, 243. 
negotiable by statute, 240, 241. 
rights of payee and indorsee, 243. 
Public policy : 
contracts in breach of it illegral, 183, 196. 
possible origin of rules respecting, 196. 
limits uf its operation, 197. 
kinds of contract affected by it, 197-205. 



Quantum meruit : 

when it may be sued upon, 288, 289. 
Quasi-contract : 

a source of obligation, 8. 

assimilated to contract in pleading, 363, 
3^4- 



Bailway company : 

nature of its offer to cany, 38. 

how far liable on its time table, 38, 305. 

and for passenger's luggage, 305. 
Batiflcation : 

of infant's contract, 103, 114, 115. 
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Batifloation : 

by suffering judgment, 1 1^. 

of agent*B act, rules respecting, 334- 
336. 
Beal estate: 

assignment of contracts respecting, 251. 
Becognisanoe : 

a form of contract of record, 51. 
Beotlfication : 

of written instrument, lap, 267. 
Belease : 

discharges right of action, 315. 
Benunoiation of Oontract : 

before performance, 290-292. 

during performance, 293. 
Bepreaentation : 

a statement in a contract, 146-148, 149. 

or inducing a contract, 147. 

its effect at Common Law, 146-152. 

in Equity, 152. 

of intention, 4, 38. 

of opinion, 150, 167. 

when actionable if false, 163, 169, 173. 

not actionable if negligent, 172. 

of principal by agent, 232, 331. 

of deceased by executor or administrator, 
252, 353. 

of bankrupt by trustee, 254, 328. 
Bequest : 

when it implies a promise, 96-99, 331. 
Bescission : iee Agreement as a form of 
discharge. 

right of, in case of misrepresentation, 156. 
in case of fraud, 178. 
Bestraint of trade : 

must be reasonable, 55, 202, 203. 

rules respecting, 203-205. 
Beveraion : 

sale of, how regarded in Equity, 180. 
Bevooatlon : 

of proposal, when possible, 27, 30-36. 

of acceptance, impossible in English law, 
21-28. 

not so by Indian Contract Act, 28 ». 

of agenVs authority, 355. 



S. 

Sale : see Statute : Sale of Goods Act. 
of goods, 72. 

executed and executory, 13, 71, 72, 

.^01-303. 
under Infants* Relief Act, 11 1. 
bow affected by mistake as to party 

contracted with, 132, 177, 223. 
rule of caveat emptor, 138, 139, 165, 
166. 
agreement for sale of land a contraot 
uberrima fides f 159. 
specific performance of, 311, 31 ^^ 



Sample : 

sale of goods by, 301, 302. 
Satisfaction: Me Accord, 
payment of a smaller sum for a larger, 

86-89. 
what satisfaction amounts to a discharge 
of right of action, 315. 
Sea-worthiness : 
implied warranty of, in contract of marine 
insurance, 263, 264. 
Seal : see Contract under Seal, 
of corporation, why necessary to its con- 
tracts, 57. 
Separate estate: 
of married woman under 33 & 34 Vict. 

c. 93»ia3- 

of married woman in Equity, T23. 

under Acts of 1882 and 1893, 124, 125. 
Separation : 

agreement between husband and wife 
to separate, 123. 

when valid, 202. 
Shares: 

transfer of, form required, 57, 59, 240. 

in railway company, not an interest in 
land under 29 Car. II. c. 3. § 4., 63. 

infant shareholder, 109, no. 

allotment of, is uberrimaejidei, 160, 161. 
Ship, British : 

transfer of British ship, 57. 

alien cannot acquire property in, 107. 
Signature : 

to contract under seal, 52. 

of party charged under 29 Car. II. c. 3. 
§ 4., 68. 
Simple Contract, or Parol Contract : 

always requires consideration, 47, 58, 59, 

75. 
when required to be in writing, 58, 59. 
Solicitor and Client : 
a relation which may suggest undue in- 
fluence, 180. 
Specialty : see Contract under Seal. 
Specific performance : 
of gratuitous promise under seal, 56, 313. 
of infant's promise, 114, 313. 
of part-performed contract under 29 Car. 

II. c. 3. $ 4., 69, 70. 
of contract made under mistake, 140,267. 
or under misrepresentation, 133, 154, 

155. 

of contract obtained by fraud, 170, 171. 

of sale of goods, 312. 

of contracts concerning land, 252, 312. 

of contracts for personal service, 314. 

general rules, 3 1 1-3 1 4. 
Stakeholder : 

liability for money in his hands, 191, 2 19. 
Statute : 

Bankruptcy, 46 & 47 Vict. c. 52., 254, 
3^8. 
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Statute : 
53 & 54 Vict. c. 71., 254, 328. 
BillB of Exchange, 45 & 46 Vict. c. 61. 

$ I.. 59, 241, 245, 275. 
Bills of Liading, 18 & 19 \lct. c. iii., 

241, 248. 
Common .Law Procedure Acts, 15 & 
i6 Vict, a 76, and 17 & 18 Vict, 
c. 125: 
as to agreements to refer to arbitra- 
tion, 200. 
as to attesting witnesses, 258. 
as to pleading, 563. 
Companies, 30 k 31 Vict. c. 131., 163. 
Debtors' Act, 32 k 33 Vict., 0. 62., 

"5- 
Directors* Liability, 53 k 54 Vict. c. 

64., 163. 
Divorce and Matrimonial Causes Act, 

20 k 21 Vict. c. 85., 122. 
Paotors*', 52 k 53 Vict. c. 45., 344. 
Frauds, Statute of, 29 Car. II. c. 3 : 
contracts specified in § 4., 60-64. 
form required by § 4., 64-68. 
effect 01 non-compliance with $ 4., 

68-70. 
repeal of § 17., 71 u. 
connexion of documents how to be 

shown under § 4., 66^ 67, 259. 
contracts under $ 4., how discharged 
by agreement, 280, 281. 
Gaming : 

16 Car. II. c. 7., 190. 
9 Anne, c. 14., 190. 
7 Geo. II. c 8., 209. 
12 Geo. IL c. 28., 209. 
5 & 6 WUI. IV. c. 41., 190. 
Skg Vict. c. 109., 190, 215. 
55 Vict. c. 9., 191, 210, 358. 
Infants* Belief, 37 k 38 Vict. 0. 62., 

103, HI, 113. 
Insurance, 19 Geo. II. c. 37 ; 14 Geo. III. 

c. 48., 193, 194. 
Judicature Act, 36 k 37 Vict, c 66 : 
as to equitable rights and remedies, 

154- 
as to right of parties interested in one 

action to sue or be sued in name of 

one, 231. 
as to asfdgnmeut of contract^ 239. 
as to admission of documents, 258. 
as to rectification of documents, 267. 
as to provisions regarding time, 269, 

270. 
as to specific performance of contracts 

for sale of land and lenses, 315. 
as to pleading, 287, 289, 363. 
limitation. Statutes of, 21 Jac. I. 0. 16 ; 

3 & 4 Will. IV. c. 42 : 
as to extinction of remedy, 318, 319. 
as to revival of claim, 102, 319. 



Statute : 
Lodgers' Protection Act, 34 k 35 Vict. c. 

79» 364. 
Lord Tenterden's Act, 9 Geo. IV. c. 14 : 
as to executory contract of sale, 71 n. 
as to ratification of infant's contract, 

III. 
as to acknowledgment of barred debt, 

59» 3«9- 
Marrieil Women's Property Acts, 33 k 
34 Vict c. 93 ; 37 k 38 Vict. c. 50., 
123; 45 & 46 Vict. c. 75.. 124-126, 
249 ; 56 & 57 Vict c. 63., 124-126. 
Medical Act, 49 & 50 Vict. c. 48., 108. 
Mercantile Law Amendment Act, 19 
k 20 Vict. c. 07 : 
as to consideration for gnarantee, 63, 

68. 
as to specific performance of sale of 

goods, 315. 
as to disabilities to sue in respect of 

limitation of action, 318. 
as to agent*s signature of promise to 
pay barred debt, 319, 320. 
Sale of Goods Act, 56 & 57 Vict c. 71 : 
as to requirements for contract of sale, 

69, 71. 
nature of contract, 71. 
mistake as to existence of goods, 135. 
title to goods obtained by false 

pretence, 177. 
implied conditions, 301, 302. 
condition and warranty, 306. 
specific performance, when granted, 

destruction of goods by &ult of neither 
party, 321. 
Stock-jobbing, 7 Geo. IL c 8, Sir J. Bar- 
nard's Act, 192, 209. 
30 & 31 Vict. c. 29, Leeman's Act, 211. 
Stoppage in Tranaitu : 

vendor's rights, 82, 258. 
Subrogation : 
of insurer into rights of insured, 194. 



Tender : 

» form of performance, 284. 

of goods, 284. 

of money, 285. 
Time: 

of the essence of the contract at Common 
Law, 269. 

rules of Equity as to, 269, 270. 

rules of Judicature Act, 270. 
Title : 

of assignee of oontraot, 235-237. See 
Parties. 
Troat: 

how distinct from contract, 4, 8, 224, 225. 

declaration of, its effect in contract, 23a 
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UbeTrixna fides : 

its meaning, 157. 

in what oontracti required, 157-162. 
Ultra viree : 

contracts ultra vires relate to capacity of 
parties, IJ9. 

cannot be raUfied, 336. 
TXnoertainty : 

in offer or acceptance, 30. 

of consideration avoids promise, 81. 
Undue influence : 

prevents reality of consent, 128. 

how distinct from fraud, 1 78. 

when it may be presumed, 179, 180. 

right to rescind contracts afi'ected by it, 
182. 
Usage: 

evidence of, when admissible, 264, 265. 
Usury laws : 

promise after their repeal, to repay money 
lent at usury, 103. 

their place supplied by doctrine of undue 
influence, 180. 



Void and Voidable : 
meaning of the terms, 221, 222. 



W. 

Wager : 
definition of, 186-189. 
legislation respecting, 1 89- 195. 
in contracts of insurance, 187, 188. 
in 'transactions on Stock Exchange, 192, 

209. 
agreements to pay differences, 192, 193. 



Wager: 

money lent to make, 209, 210, 216. 
money advanced to pay, 191, 210. 
employment to make, 1 91 1 210, 357. 
money received in payment of, 191. 
money deposited to abide the event of, 

191, 219, 220. 
securities in payment of, 192, 214. 
Waiver : 
of rights under negotiable instrument, 

promissory note, 87, 88, 275. 
of statutory exemption from performance 

of contract, 102, 103. 
of continuing contract by infant, 109, 

no. 
as a form of discharge, 273. 
of executed as distinct from executory 

contract^ 87, 273, 274. 
W^arranty : 

of quality in sale of goods, 96, 137. 

when implied, 138, 139. 

distinct from condition, 149, 306. 

warranty ex post facto, 150, 307. 

a subsidiary or collateral promise, 303. 

in executed contract of sale, 302, 307. 

in executory contract of sale, 302, 303, 

various uses of term, 306 ». 
how distinguishable from condition, 305. 
of authority, 163, 306 n., 347. 
Wrong: 

a source of obligation, 7. 

included under ' misoaniage * in 29 Car. 

II. c. 3. §4., 62, 63. 
infant liable for wroug independent of 

contract, 117. 
not for wrong arising out of contract, 

117. 
firaud as a wrong, 144, 145, 165, 196. 
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